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Consider Recent Changes

In just the last year or two, a lot has happened in YOUR 
world: 

• Increasingly-globalized markets; (Diageo -- United Spirits Ltd)
• Erosion of segmentation; (Anheuser-Busch – Jekyll & Hyde)
• The World Wide Web and advancing technology; (e-commerce and online 

grocery shopping; Drizly; Uber;)
• Extraordinary marketing saturation, e.g. cable, pod-casts, social 

networking, cell phones & PDAs, etc. (Instagram; SnapChat; Periscope; 
Facebook; etc)

• Lawsuits spawned from Granholm and Costco; (SWRA cases)
• Orwellian technology and new restrictions on sellers and consumers; 

(Biometric sensors, meta-tags, and auto-ignition monitors)
• New theories of alcohol-related tort liability; (negligent marketing; 

responsible vending at mass venues; court-created liability )
• Accelerating adolescence (Gossip Girl; Spring Breakers; 

https://www.youtube.com/watch?v=gWr1ya6df2g ).
• Privatization – first Washington State; now Pennsylvania; maybe Oregon.
• Escalating legalization of marijuana/cannabis (4 recreational states; 25 

full medical states; 18 additional partial medical states).
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Consider THIS:
• The increasingly globalized economy, combined with 

intensified consolidation within the alcohol industry, 
and continued erosion of industry segmentation could
ultimately lead to an oligopoly of major drinks 
behemoths who sell beer, wine, spirits, and non-alcohol 
products under the same roof.

• Advancing technology, combined with a shrinking 
adolescence, could lead to a world where alcohol is 
advertised online, via the cell phone and in every PDA –
all of which are viewed and absorbed by young “adults” 
who are doing at 15-16 what we used to do at 18-21.
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And What’s More. . .

THESE CHANGES In Turn Lead To:
• The eventual elimination of “dry” areas, as 

electronic media and home delivery make 
alcohol sales ubiquitous.

• The virtual elimination of state borders for 
purposes of regulating alcohol.

• The erosion and elimination of the traditional 
three tier system, effectively producing a 
national marketplace for alcohol commerce.



FOUR BIG CHANGES
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BIG CHANGE I
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The wholesale tier is undergoing 
unprecedented consolidation. 

• It used to be that distributors were state-centric. Indeed, that
is how state alcohol regulatory schemes are structured:
wholesalers are supposed to sell only to retailers residing in the
state in which the wholesaler is licensed and operates.

• In today’s world, however, the number of wine and spirits
wholesalers is shrinking as mergers and acquisitions result in
increased concentration at the distribution tier.

• Last year alone, at least nine major consolidations occurred
within the distribution tier of America’s alcohol industry:



BIG CHANGE I
On January 5, 2015, Charmer-Sunbelt acquired United Distributors in
Delaware and Beverage Distributors in Colorado;

On February 10, 2015, The Winebow Group acquired Purple Feet Wines to
expand distribution into Wisconsin;

On September 1, 2015, The Winebow Group also acquired Grape Beginnings,
a Minnesota fine wine-focused wholesaler with a portfolio including a
multitude of domestic and import brands;

On September 23, 2015, Handcrafted Wines of Kansas acquired D'Vine Wine
Distribution in Portland, Oregon, again demonstrating the trend towards
concentrated regional and even national distributing dominated by a small
number of large wholesalers;

On September 30, 2015, Domaine Select Wine & Spirits acquired Vinecraft, a
wine and spirits distributor in Florida;

On October 20, 2015, Charmer-Sunbelt announced the penultimate
aggregation when it agreed to merge with Wirth Beverage, forming a $6 billion
distributor called “Breakthru Beverage Group,” headquartered in New York,
making it the third largest alcohol beverage distributor in the US;

On November 2, 2015, Kahn Ventures (the parent company to Empire
Distributors in Georgia and North Carolina, Horizon Wine & Spirits, Delta
Wholesale in Tennessee and Baroness Small Estates in Colorado) acquired
B&T Distributing in Tennessee; and

On November 4, 2015, The Winebow Group continued its expansion acquiring
Noble Wines in Washington State and Idaho, giving The Winebow Group
network a strong presence in 19 states.

On October 21, 2015, Southern Wine and Spirits announced what is the
ultimate concentration of mega-wholesaler market power, i.e., its consolidation
with Glazer’s Inc. to create a coast-to-cost powerhouse that would constitute
the largest alcohol beverage distributor in America.
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BIG CHANGE I
SO?  What’s the problem 

with wholesale distributors 
having a foothold in multiple 

states? 
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BIG CHANGE I
A federal grand jury indicted Republic National
Distribution Company, LLC, and three Maryland-based
employees on charges arising from a scheme to defraud
the state and city of New York, and registered New York
liquor wholesalers.

Specifically, the indictment alleges that the
defendants transferred and moved liquor
from Maryland, where the state excise tax
rate for liquor was approximately $1.50 per
gallon, to New York, where the state excise
tax for liquor was approximately $7.44 per
gallon, for retail sale.
The indictment seeks forfeiture of all proceeds 
traceable to the scheme, including a money 
judgment of at least $9 million.

If convicted, the company and the individual 
defendants face a $250,000 fine, and the individual 
defendants also face a maximum sentence of 20 
years in prison, for wire fraud conspiracy and each 
of four counts of wire fraud. 
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The indictment was announced by:

• United States Attorney for the District of Maryland Rod J.
Rosenstein;

• Special Agent in Charge Andre R. Watson of U.S. Immigration
and Customs Enforcement’s (ICE) Homeland Security
Investigations (HSI);

• Assistant Administrator for Field Operations Tom Crone, U.S.
Treasury Department, Alcohol and Tobacco Tax and Trade
Bureau (TTB); and

• Special Agent in Charge Thomas Jankowski of the Internal
Revenue Service - Criminal Investigation, Washington, D.C.
Field Office



BIG CHANGE I
EQUAL	TIME

• "RNDC is extremely disappointed to learn that the U.S. Attorney for the District
of Maryland has chosen to take this action," stated Tom Cole, President and CEO of RNDC.
"We have worked diligently with the U.S. Attorney's office since first learning about the
investigation in 2012, and have seen no evidence to support their version of the facts. RNDC
emphatically denies these allegations and looks forward to our day in court where we will
demonstrate that the prosecutors' accusations are based on erroneous assumptions,
unsubstantiated theories, and represent an unprecedented attempt at federal government
overreach."

• "In addition to not being supported by facts, today's action is a rogue effort by a federal
agency to seize control of the state regulation of liquor sales in violation of longstanding
law. The wholesale distribution of beverage alcohol in the U.S. is the most effective and
efficient system of adult beverage distribution in the world today, ensuring product integrity
and safety, sales to only licensed retailers, and an effective method of tax collection for local,
state and federal authorities," Cole added. (Footnote citation to the 21st Amendment omitted).
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BIG CHANGE II
The craft beer market has
enjoyed incredible growth in
the U.S. -- production has more than
doubled to 24.5 million barrels over the
past five years as the craft segment in
2015 laid claim to 12.2% share of total
beer industry volume and an even
more impressive 21% of sales volume.
• According to TTB, the cumulative
production of beer in America,
including but not limited to “craft”
beer, totaled 190,482,899 barrels.
• Unlike generations past, however,
these volumes are not being produced
by a handful of brewers.
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BIG CHANGE II
• 3,739 breweries were operating
in the United States as of midyear
2015, an increase of 699 breweries
over the same time period of the
previous year.
• California Craft Brewers
Association reported last week that
more than 700 craft breweries are
now operating across the state.
• Additionally, there were 1,755
breweries in planning, according to
the Brewer’s Association.
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BIG CHANGE II
• TTB processed over 100,000 labels last year –the majority
of which related to beer. Even spread out across America,
that’s a lot of labels. In many markets, it’s not uncommon for
consumers to face hundreds of available beer brand options.
• But most retail outlets offer consumers a handful of
choices. Even in the fast-growing tap rooms that offer one or
even two dozen beer brand options, the competition for the
retailer’s limited territory of taps is intense.
• So, what’s a brewer (or its wholesale distributor) to do in a
situation where hundreds of beer brands are chasing a
minute fraction of that number in available taps?
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BIG CHANGE II
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How do the smaller brewers compete?  



BIG CHANGE II
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How do Big Brewers cope with a suddenly crowded playing field?   



BIG CHANGE II

NLLEA	ANNUAL	CONFERENCE
Indianapolis,	Indiana

Unfortunately, the 
ANSWER is not 
always a pretty 

one.



PROHIBITION	ON	
CONSIGNMENT	SALES	I
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PROHIBITION	ON	
CONSIGNMENT	SALES	I

EQUAL	TIME
• “After	many	discussions	with	the	TTB,	

we’ve	decided	to	move	forward	in	the	
spirit	of	partnership	and	settle	the	
matter,”	said	Felipe	Szpigel,	the	
president	of	A-B’s	High	End,	which	
oversees	the	Shock	Top	brand.	

• The	company	believed	its	buy-
back program	was	in	“full	compliance”	
with	the	FAA	Act.

• “Of	note,	the	global	settlement	we’ve	
reached	with	the	TTB	resolves	any	and	
all	alleged	violations	of	our	
wholesalers	with	respect	to	this	
program,	which	allows	our	partners	to	
stay	focused	on	selling	all	of	our	
brands,	including	Shock	Top.”
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• The	allegations	relate	
to MillerCoors’	"Miller	
Fortune	BuyBack Program.“		

• According	to	the	
TTB, MillerCoors	guaranteed	
participating	wholesalers	
and distributors that	it	would	
buy	back	Miller	Fortune	
product	that	did	not	sell	and	
went	out	of	code	if	
they "fulfilled	certain	
executional	standards	which	
included distribution,	speed	
to	market,	and	
forecasting/ordering	
compliance".



PROHIBITION	ON	
CONSIGNMENT	SALES	II
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TIED-HOUSE	EVIL	“PAY-TO-PLAY”
• Earlier this year, the Massachusetts
Alcoholic Beverage Control Commission made
a high-profile pay-to-play case against one of
the state’s largest wholesale distributors of
craft beer, Craft Beer Guild LLC, for allegedly
paying out “$120,000 in kickbacks” to various
Boston-area bars and restaurants.
• The payments were made to secure
favored tap handle positions for smaller craft
beer producers at top retail locations.
• In a hearing prior to the decision, the
wholesaler acknowledged that it paid select on-
premises retailers $1,000 to $2,000 a year for
each tap handle they dedicated to a beer brand
that the wholesaler distributed
• The enforcement action, announced on
February 12, 2016, netted a $2.6 million dollar
fine in lieu of a 90-day license suspension plus
twelve-month probationary period that could
have put the distributor out of business.
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TIED-HOUSE	EVIL	“PAY-TO-PLAY”
EQUAL	TIME

Although the penalty was assessed, the case is far from over.
The distributor has sued the agency, and it along with several of the
retailers currently facing further investigation all have deployed legal
arguments challenging the MA-ABCC’s enforcement action, contending:
(i) that the Commonwealth’s ban on such payments was undermined by
the repeal in 1970 of a state law prohibiting inducements in the alcohol
industry;
(ii) the MA-ABCC had not enforced the pay-to-play prohibition in
decades, and should have issued a warning instead of levying penalties;
and
(iii) the agency’s actions in this instance constituted arbitrary
enforcement.
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TIED-HOUSE	EVIL	“COUNTER-PLAY”
EXCLUSIVE	AGREEMENTS

The Washington State Liquor and Cannabis Board (WSLCB) recently handed down a
violation notice to Anheuser-Busch that imposes a $150,000 fine for prohibited exclusive
agreements with retailers. The WSLCB issued the administrative violation in response to
an elaborate investigation that revealed that the brewer had entered into a prohibited
agreement of exclusivity with two musical concert venues in Seattle.
According to the WSLCB Narrative and Evidence Report, the investigating officers
determined that the two venues only sell beer available through the Anheuser-Busch
distributor. That alone is not illegal.
Also according to the report, a manager at one retailer told two undercover WSLCB
agents that the venue had “an exclusive agreement with Budweiser” and was only able to
offer products supplied by the “Budweiser” distributor. Investigators uncovered evidence
substantiating the statement and issued an administrative violation based on state tied-
house laws.

• The actual violation: Undue Influence/Providing Money or Money’s Worth: Goods 
or Services Over $1,500.

• The actual penalty: $150,000 and three-day suspension, or $150,000 plus 
$1,000 in lieu of suspension.
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TIED-HOUSE	EVIL	“COUNTER-PLAY”
EXCLUSIVE	AGREEMENTS

EQUAL	TIME
Within	the	marketplace,	the	use	of	exclusive	
sponsorships	is	fairly	commonplace,	especially	for	
entertainers	and	special	events.		
When	drafted	properly,	these	agreements	do	NOT	
require	a	retailer	to	sell	only	certain	brands	of	
alcohol	beverages	(THAT	would	be	a	tied-house	evil).
Rather,	exclusive	sponsorships	typically	provide	that	
on-site	advertising	related	to	the	sponsored	
performer	or	event	will	be	limited	to	that	of	the	
Sponsor.
By	way	of	analogy,	a	sports	stadium	that	accepts	an	
alcohol	supplier’s	sponsorship	agrees	that	location	
advertising	will	focus	on	the	Sponsor	and	its	brands.		
However,	such	agreements	when	properly	drafted	
contain	no	restriction	as	to	what	brands	actually	are	
sold	at	the	venue.
The	difference	in	this	case	was	a	retail	venue	
manager	reported	to	investigators	that	exclusivity	
existed	as	to	BRAND	AVAILABILITY	at	the	venue.
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SCHEMATICS	AND	
CATEGORY	MANAGEMENT
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BIG CHANGE III
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The retail tier also is undergoing 
unprecedented changes.  

It’s less about tier-wide consolidation, and more about 
concentration of market power into a few “Big Box Retailers.” 

• It used to be that the retail tier consisted of “Mom & Pop”
operators who had relatively little economic power. Indeed,
that’s why Tied- House Evil laws came into existence.

• Today, however, a sub-class (actually, an uber-class) of
retailers exists, and they wield considerable influence in many
aspects of the alcohol beverage industry.



BIG CHANGE III
Competitors of the Big Box Retailers, typically 
liquor store owners, argue the trend is disruptive 
to “orderly markets” and can lead to undesired 
consequences.
Customers may see more convenience at the Big 
Box, but the cost will be competition - fewer 
liquor stores to shop at and less shelf space for 
new and unique brands. 
Liquor store shelf space is often heralded as what 
helped produce the current craft beer 
Renaissance. 
Smaller retailers focused solely on alcohol 
beverages contend that new brands won't fly 
nearly as well when corporate chains are in 
charge of purchasing,
Smaller producers fear they won’t be able to “get 
in the door” that is already dominated by larger 
industry stalwarts from all three segments.

ARE THESE LEGITIMATE CONCERNS?
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PLANOGRAM	CENTER
• In	the	latter	part	of	2015,	Kroger	Supermarkets	announced	a	plan	to	develop	a	

“Planogram	Center	of	Excellence”	in	which	alcohol	beverage	category	management	for	
the	retailer	would	be	managed	by	Southern	Wine	&	Spirits	and	funded	by	suppliers	and	
wholesalers.

• Kroger	Co.	is	America’s	largest	grocery	chain	by	revenue,	racking	up	$108.5	billion	in	
sales	in	2014.	With	its	combo	store	strategy	of	one-stop	shopping,	it	sells	a	whole	lot	of	
wine,	over	$1	billion	worth	in	2012.	

• For	over	a	decade,	Kroger	(like	other	large	retail	chains)	relied	on	the	largest	alcohol	
producers	to	act	as	Category	Captains	to	set	shelf	space	and	provide	other	category	
management	services.	No	money	changed	hands,	and	shelf	changes	were	made	only	a	
few	times	each	year.	

• To	stay	abreast	of	fluctuating	consumer	tastes	and	brand	loyalty,	Kroger	announced	its	
plan	to	give	America’s	largest	alcohol	warehouse	and	distribution	company,	SWS,	the	
responsibility	to	provide	more	immediate	shelving	services.		

• The	plan	called	for	SWS	to	cover	the	cost	of	the	service	it	will	provide	with	“voluntary”	
contributions	from	alcohol	manufacturers	based,	in	part,	on	the	volume	of	their	
products	that	show	up	on	Kroger	shelves.	 The	voluntary	fees	are	designed	to	offset	the	
estimated	$12	million	it	would	cost	annually	to	provide	shelf-planning	services	for	
Kroger.	

NLLEA	ANNUAL	CONFERENCE
Indianapolis,	Indiana



BIG CHANGE III
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SO?  What’s the problem with 
Big Box Retailers trying to 
improve efficiencies and 

streamline operations to better 
serve consumers? 



INDUSTRY	CONCERNS
• The	Presidents’	Forum	of	the	Distilled	

Spirits	Industry,	
• The	American	Beverage	Licensees,
• The	National	Association	of	Beverage	

Importers,	
• The	Brewers	Association,
• The	National	Beer	Wholesalers	

Association,	and	
• WineAmerica	
sent	a	joint	letter	to	US	Treasury	
Secretary	Jacob	Lew	to	request	
regulatory	scrutiny	as	to	whether	
payments	to	a	large	wine	and	spirits	
wholesaler	for	operation	of	a	
category	management	service	on	
behalf	of	a	retailer	was	contrary	to	
the	FAA	Act.
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STATE	CONCERNS
• In	December	of	2015,	
The	Ohio	Division	of	
Liquor	Control	weighed	
in,	stating	that	the	
system	Kroger	wants	to	
institute	would	violate	
Ohio’s	ban	against	
alcohol	producers	
providing	“something	of	
value”	to	retailers.
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FEDERAL	CONCERNS
• During	its	review	of	current	practices,	TTB	

discovered	that,	presumably	under	the	auspices	
of	the	§ 6.99(b)	exception,	some	industry	
members	are	providing	schematics	as	well	as	
additional	services	that	far	exceed	the	exception	
in	§ 6.99(b),	which	unambiguously	exempts	only	
the	simple	act	by	an	industry	member	of	
providing	to	a	retailer	a	recommended	shelf	
plan	or	shelf	schematic	from	the	provisions	of	
section	105(b)(3)	of	the	FAA	Act.	

• These	additional	services	constitute	“things	of	
value,”	therefore	serving	as	a	means	to	induce	
under	§ 6.21	of	the	TTB	regulations.	A	violation	
of	the	FAA	Act	would	ensue	if	such	practices	
result	in	exclusion	of	a	competitor’s	product,	in	
whole	or	in	part,	with	the	requisite	connection	
to	interstate	or	foreign	commerce	.	.	.	.	.	

• Practices	involving	an	industry	member	in	a	
retailer’s	day-to-day	operations,	such	as	many	of	
those	described	in	this	Ruling,	are	indications	
that	the	retailer’s	independence	is	at	risk.	
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TTB	Ruling	2016-1	
Such	practices	that	are	not	exempted	by	27	CFR	6.99(b)	and	that	may	result	in	TTB	
scrutiny	and	investigation	include,	but	are	not	limited	to:
1. Assuming,	in	whole	or	in	part,	a	retailer’s	purchasing	or	pricing	decisions,	or	shelf	

stocking	decisions	involving	a	competitor’s	products;
2. Receiving	and	analyzing,	on	behalf	of	the	retailer,	confidential	and/or	proprietary	

competitor	information;
3. Furnishing	to	the	retailer	items	of	value,	including	market	data	from	third	party	

vendors;
4. Providing	follow-up	services	to	monitor	and	revise	the	schematic	where	such	

activity	involves	an	agent	or	representative	of	the	industry	member	
communicating	(on	behalf	of	the	retailer)	with	the	retailer’s	stores,	vendors,	
representatives,	wholesalers,	and	suppliers	concerning	daily	operational	matters	
(such	as	store	resets,	add	and	delete	item	lists,	advertisements	and	promotions);

5. Furnishing	a	retailer	with	human	resources	to	perform	merchandising	or	other	
functions,	with	the	exception	of	stocking,	rotation	or	pricing	services	of	the	
industry	member’s	own	product,	as	permitted	in	§ 6.99(a)	of	the	TTB	
regulations.	
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WHY	SHOULD	REGULATORS	
BE	CONCERNED?

• One	threat	to	retailers,	even	the	Big	Box	retailers,	
is	that	by	delegating	category	management	to	
manufacturers,	store	operators	may,	from	lack	of	
use,	lose	their	ability	to	analyze	their	customers’	
needs	and	adjust	product	mixes	accordingly.	

• Another	risk	is	that,	over	the	long	term,	prices	
might	increase	and	selection	decrease	as	
category	captains	achieve	“effective	
monopolization.”
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EQUAL	TIME
• Responsible	category	

management	is	vital	to	modern	
marketing.		

• It	optimizes	consumer	
satisfaction	and	fulfills	the	role	
chosen	by	the	retailer	for	that	
category	within	the	overall	
portfolio	of	categories	in	the	
retail	format.	

• In	today’s	complex	commercial	
environment,	category	
management	provides	guidance	
on	combination	of	assortment,	
price,	shelf	presentation	and	
promotion	which	allow	retailers	
to	optimize	the	category	role	over	
time.

NCSLA ANNUAL MEETING
Chicago, Illinois



BIG CHANGE IV

PRIVATIZATION
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PRIVATIZATION’S	UNEXPECTED	
CONSEQUENCES

• Washington	State	residents	who	voted	in	favor	of	
privatizing	liquor	sales	were	eight	times	more	likely	to	
express	a	desire	to	change	their	original	vote	than	residents	
who	voted	against	the	measure,	according	to	a	study	from	
the	Alcohol	Research	Group,	a	program	of	the	Public	Health	
Institute,	published	today	in	the	Journal	of	Studies	on	
Alcohol	and	Drugs.

• Findings	suggested	that	20	percent	of	individuals	who	
voted	in	2011	to	end	the	government	monopoly	on	liquor	
sales	have	changed	their	minds	after	living	with	the	impact	
of	the	initiative	for	the	past	few	years.	Initiative	1183,	
which	came	into	effect	in	July	2012,	called	for	closing	state-
run	liquor	stores	and	allowing	state	licensing	of	private	
retailers.
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PRIVATIZATION’S	UNEXPECTED	
CONSEQUENCES

• “[ARG’s]	study	not	only	shows	that	many	people	changed	their	
minds	about	privatization,	but	more	importantly,	those	who	now	
say	they	wish	they	had	voted	no	might	have	been	a	large	enough	
group	to	defeat	the	measure	in	2011,	had	they	known	its	real	
impact	at	the	time,”	reportedd lead	author	Meenakshi Sabina	
Subbaraman,	Ph.D.,	a	biostatistician	with	the	Alcohol	Research	
Group.

• “We	also	found	that	the	people	who	changed	their	minds	appeared	
to	be	more	concerned	with	the	increase	in	the	number	of	liquor	
stores	available	after	the	vote	than	they	were	about	alcohol	abuse	
among	youth	or	the	fact	that	alcohol	now	costs	more.”

• As	of	2015,	there	were	approximately	1,600	stores	in	Washington	
selling	spirits,	compared	with	330	stores	before	privatization.	

• Also,	the	state’s	new	tax	rates	on	spirits	are,	by	far,	the	highest	in	
the	country.
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AS	WITH	ANYTHING	IN	LIFE,	IT’S	ALL	
ABOUT	PROPER	BALANCE
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FOUR NEW TOOLS
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8

ON THE HORIZON

• “Zero	Tolerance”	

• Mandatory	Auto	Ignition	Monitor	DUI	Policies

• Further	Reductions	of	BAC Criteria	Below	0.08

• Geographically-Targeted	Restriction	of	Alcohol	
Advertising	&	Sales
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I.  ZERO TOLERANCE DUI

• This	initiative	seeks	to	make	every	driver	
a	“designated	driver.”
• Advocates	argue	that	no	amount	of	
alcohol	consumption	is	deemed	tolerable	
when	driving.
• Now	used	in	marijuana	states.
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I.  ZERO TOLERANCE DUI
• Kevin	B.	Zeese,	Drug	Testing	Legal	Manual,	Chapter	9. Urine	

Testing	in	the	Criminal	Justice	System,	§ 9:17,	June	2016.
• “Simple,	unscientific	response	to	researchers’	failure	to	

define	per	se	standards	for	Driving	Under	the	Influence	
offenses:	to	enact	“zero	tolerance”	per	se	laws.	In	their	
strictest	form,	these	laws	forbid	drivers	form	operating	a	
motor	vehicle	if	they	have	any	detectable	level	of	an	illicit	
drug	or	drug	metabolite	present	in	their	bodily	fluids.”

• Any	driver	who	tests	positive	for	any	trace	amount	of	an	
illicit	drug	or	drug	metabolite	(i.e.,	compounds	produced	
from	chemical	changes	of	a	drug	in	the	body,	but	not	
necessarily	psychoactive	themselves,)	is	guilty	per	se	of	the	
crime	of	“drugged	driving,”	even	if	the	defendant	was	
sober.	



NLLEA	ANNUAL	CONFERENCE
Indianapolis,	Indiana

I.  ZERO TOLERANCE DUI
14	States	have	Zero	Tolerance	Per	Se	Laws

1. Arizona	(Ariz.	Rev.	Stat.	Ann.	§ 28-1381)
2. Delaware	(Del.	Code	Ann.	21	§ 4177)
3. Georgia	(Ga.	Code	Ann.	§ 40-6-391(a))
4. Illinois	(Ill.	Comp.	Stat.	Ann.	§ 5/11-501(a))
5. Indiana	(Ind.	Code	Ann.	§ 9-30-5-1(c))
6. Michigan	(Mich.	Comp.	Laws	Ann.	§§ 257.625)
7. Minnesota	(Minn.	Stat.	Ann.	§ 169A.20(1)(7))
8. North	Carolina	(N.C.	Gen.	Stat.	Ann.	§ 20-138.1(a))
9. Oklahoma	(Okla.	Stat.	Ann.	tit.	47,	§ 11-902)
10. Pennsylvania	(75	Pa.	C.S.A.	§ 3-802(d)(1)-(3))
11. Rhode	Island	(R.I.	Gen.	Laws	§ 31-27-2(b)(2))
12. South	Dakota (S.D.	Codified	Laws	§ 32-23-21)
13. Utah	(Utah	Code	Ann.	§ 41-6a-517(2))
14. Wisconsin	(Wis.	Stat.	Ann.	§ 346.63(1)(a)).
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I.  ZERO TOLERANCE DUI
THE	TROUBLESOME	CASE	

(ALCOHOL)
• A	45	year	old	lawyer	told	a	DC	police	officer	that	
she	had	one	glass	of	wine	with	her	dinner;	

• Her	breathalyzer test	registered	a	low	.03	blood	
alcohol	concentration	(BAC).	

• For	that,	she	was	handcuffed,	searched,	arrested,	
put	into	a	jail	cell	and	charged	with	driving	under	
the	influence	of	alcohol.
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I.  ZERO TOLERANCE DUI

• The	arresting	officer,	Dennis	Fair,	said	in	an	interview	that	“If	
you	get	behind	the	wheel	of	a	car	with	any	measurable	
amount	of	alcohol,	you	will	be	dealt	with	in	DC.	We	have	zero	
tolerance….	Anything	above	.01,	we	can	arrest.”	

• That’s	not	.10	but	.01.
• The	DC’s	Attorney	General	says	that	it’s	legal	for	drivers	to	be	

arrested	for	DUI	(driving	under	the	influence	of	alcohol)	with	
“no	registered	BAC.”	Indeed,	DC	police	were	arresting	people	
with	0.00	BAC	if	they	admitted	to	having	had	a	single	drink	
with	dinner.

SOURCE:	http://www2.potsdam.edu/hansondj/DrivingIssues/1133276608.html
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I.  ZERO TOLERANCE DUI

THE	TROUBLESOME	CASE	
(MARIJUANA)

• THC	may	be	detected	at	low	levels	in	the	blood	of	
heavy	cannabis	users	for	one	or	two	days	after	past	
use.

• Under	“zero	tolerance”	per	se	laws,	a	person	who	
smoked	a	joint	on	Monday	could	conceivably	be	
arrested	the	following	Friday	and	charged	with	
“drugged	driving,”	even	though	he	or	she	is	no	longer	
impaired	or	intoxicated.
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II.  AUTO IGNITION MONITOR
• All	50	states	have	some	sort	of	ignition	interlock	law.	
• Twenty	three	states—Alabama,	Alaska,	Arizona,	
Arkansas,	Connecticut,	Delaware,	Hawaii,	Illinois,	
Kansas,	Louisiana,	Mississippi,	Nebraska,	New	
Hampshire,	New	Mexico,	New	York,	Oregon,	
Tennessee,	Texas,	Utah,	Virginia,	Washington,	and	West	
Virginia—have	mandatory	ignition	interlock	provisions	
for	all	offenses.	

• California	has	a	pilot	program	in	four	of	its	largest	
counties.	

• Colorado	and	Maine’s	laws	are	not	mandatory	for	a	
first	conviction,	but	there	are	strong	incentives	to	
install	an	interlock	device	on	the	first	conviction.	
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II.  AUTO IGNITION MONITOR
In	December	2013,	the	National	Highway	Traffic	
Safety	Administrations	released	model	
guidelines for	states	encouraging	them	to	adopt	
ignition	interlock	for	first-time	convicted	drunk	
drivers	and	establish	a	minimum	length	of	time	
in	which	offenders	must	use	the	interlocks.
Accessible	online	at:	
http://www.nhtsa.gov/About+NHTSA/Press+Rel
eases/U.S.+Department+of+Transportation+A
nnounces+%27Drive+Sober+or+Get+Pulled+O
ver%27+Holiday+Crackdown
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II.  AUTO IGNITION MONITOR
In	June	of	2016,	the	National	Conference	of	
Legislatures	published	a	nationwide	survey	of	state	
laws	relating	to	the	use	of	auto	ignition	monitors	in	
the	adjudication	of	DUI/DWI	offenses.	
Some	of	the	laws	impose	mandatory	interlock	
usage	on	first-time	convicted	drunk	drivers	and	
establish	a	minimum	length	of	time	in	which	
offenders	must	use	the	interlocks
Accessible	online	at:	
http://www.ncsl.org/research/transportation/state-
ignition-interlock-laws.aspx
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II.  AUTO IGNITION MONITOR

• Almost	ten	years	ago,	during	testimony	at	a	Senate	
transportation	subcommittee	hearing	on	federal	drunk	driving	
efforts	in	Washington	on	October	25,	2007,	MADD	President	
Glynn	Birch	reiterated	MADD's	support	for	state	laws	that	
require	ignition	interlocks,	including	for	first-time	convicted	
offenders.	

• MADD does	not	want	states	to	be	punished	if	they	don't	
adopt	such	laws	(as	was	the	case	with	.08	BAC),	but	rather	
wants	"substantial	incentive	grants."	

• The	sanctions	route	has	support	in	Congress.		
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II.  AUTO IGNITION 
MONITOR

“Frankly, if the device was in 
every car, what harm would 
it do? . . . 

The key for the long range is 
when you get into a car, it 
simply won’t start if the 
BAC is over 0.08.  It 
should go into the car, just 
like we can no longer 
imagine a car without 
airbags. . . 

We should do a Manhattan 
Project.”

-Sen. Barbara Boxer
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III. REDUCTION IN BAC LIMIT 
BELOW 0.08

• MADD	and	other	organizations	have	
worked	closely	with	US	federal	
government	to	secure	reduction	of	
BAC	levels	in	state	DUI	laws	to	0.08

• The	National	Transportation	Safety	
Board	this	year	again	recommended	
that	all	states	drop	the	legal	blood	
alcohol	concentration	levels	from	0.08	
to	0.05.

• The	American	Medical	Association	has	
supported	that	measure	for	decades:	
A	1986	AMA	study	recommended	
“adoption	by	all	states	of	0.05%	BAC	
as	per	se	evidence	of	alcohol-impaired	
driving.”	

• They	are	joined	by	the	Centers	for	
Disease	Control	and	World	Health	
Organization.
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III. REDUCTION IN BAC LIMIT 
BELOW 0.08

• Prevention	Research	Center	(PRC)	in	Berkeley,	CA,	
recently	focused	on	quantifiable	impact	of	various	
states’	alcohol	countermeasures	from	1975-2001	to	
determine	“whether	there	are	diminishing	returns	
to	alcohol	policy	initiatives?"	

• Among	their	key	findings:	PRC	found:	
“[N]o	significant	impacts	of	adult	BAC	limits	at	or	
below	.08.	or	'zero	tolerance	laws'	mandating	a	BAC	
limit	of	.02	or	less	for	drivers	under	21	years	old"	
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III. REDUCTION IN BAC LIMIT 
BELOW 0.08

• The	National	Highway	Traffic	Safety	Administration	tracks	
alcohol-related	fatalities	in	the	United	States.	(“Alcohol-
related”	signifies	that	at	least	one	driver	in	an	accident	had	a	
measurable	BAC,	not	necessarily	that	alcohol	was	a	
causational	factor.)	

• The	agency	has	found	that	in	those	accidents,	92.5	percent	of	
the	time	the	driver’s	BAC	was	0.10	or	higher.	Conversely,	
drivers	with	BAC	levels	between	0.05	and	0.08	have	been	
involved	in	only	2.7	percent	of	those	fatal	accidents.

• It	took	almost	20	years,	culminating	in	2004,	for	all	50	states	
to	change	the	BAC	limit	from	0.10	to	0.08.	Yet	NHTSA	data	
show	the	anticipated	benefits	of	lowering	that	standard	never	
materialized.	The	imposition	of	the	0.08	level	has	not	
changed	the	percentage	of	alcohol-related	highway	
fatalities,	nor	has	it	altered	the	relative	effect	of	various	BAC	
thresholds	on	fatalities.
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III. REDUCTION IN BAC LIMIT 
BELOW 0.08

• The	total	of	all	highway	fatalities	did	drop	by	8.6	
percent	since	2003.	But	significant	improvements	in	
automobile	safety	technology	– side-impact	airbags	
introduced	in	2002	and	installed	in	90	percent	of	
new	cars	and	light	trucks	by	2013,	for	example	–
account	for	much	of	that	favorable	result.	

• The	year-over-year	consistency	of	fatality	
percentages	per	BAC	category	(ranging	from	0.00	to	
0.10)	remains	remarkably	consistent,	indicating	that	
lowering	the	legal	impairment	limit	has	a	
questionable	effect	on	reducing	drunk	driving.	
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III.  REDUCTION IN BAC LIMIT 
BELOW 0.08

• Further	reduction	would	restrict	many	lawful	
consumers	to	less	than	one	drink.

• Result	would	criminalize	having	a	glass	of	wine	
with	dinner,	and	then	driving	home.

• Consumer	reaction	to	0.05	BAC	level	likely	
would	produce	a	significant	reduction	in	on-
premises	consumption.
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IV. TARGETED RESTRICTION OF 
ALCOHOL ADVERTISING & SALES

Initiatives	to	prohibit	outdoor	or	public	advertising	of	alcohol	products:
• Most	of	these	efforts	involve	municipal	ordinances	that	prohibit	

advertising	around	safe	zones	(e.g.	schools,	day	care	centers,	houses	of	
worship,	etc.)

• Some	efforts	target	mass	transit.		NY	introduced	legislation	to	prohibit	
alcohol	and	tobacco	ads	on	NY	mass	transit.		Chicago,	San	Francisco,	
Philadelphia	and	Seattle	currently	ban	alcohol	ads	on	their	mass	transit	
systems.

• A	few	communities,	like	Oakland	CA,	expressly	restrict	alcohol	ads	to	
“industrial”	and	"transportation"	zones.

• Check	out	the	Scenic	America	Web	site:	
http://www.scenic.org/billboards/background/alcohol
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IV.  INTERNET RESTRICTIONS ON 
ALCOHOL ADVERTISING

• Adoption	of	restrictions	on	e-mail	containing	
“adult	content”

• Michigan and	Utah have	adopted	child-
protection	laws	to	insulate	minors	against	
adult	e-mail.

• “Adult	content”	is	defined	to	encompass	any	
content	related	to	alcohol.
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IV.  INTERNET RESTRICTIONS ON 
ALCOHOL ADVERTISING

The	acts	prohibit	the	following	from	being	sent	to	addresses	registered	with	each	
state’s	respective	list:

• Besides	limiting	email	content,	the	Michigan	law	prohibits	sending	links	to	sites	
that	contain	any	of	the	objectionable	materials	listed	above	(such	as	a	link	to	an	
online	store	that	sells	alcohol	or	tobacco).



AIAs:	GEOGRAPHICALLY	TARGETED	
RESTRICTIONS	ON	ALCOHOL	SALES

• Under	Washington	State	law,	municipalities	can	ban	the	retail	sale	of	
alcohol	beverages,	provided	the	bans	target	specific	products	and	areas.		
These	protected	zones	are	known	as	“Alcohol	Impact	Areas.”		

• On	Wednesday	(September	7,	2016)	the	Washington	State	Liquor	and	
Cannabis	Board	approved	the	City	of	Everett's	application	to	designate	an	
AIA.			Alcohol	impact	areas	have	been	created	in	Seattle,	Tacoma,	Spokane	
and	Olympia.

• Everett’s	AIA	proscribes	the	sale	of	20	high-octane	drinks	will	no	longer	be	
permitted	in	much	of	the	city's	commercial	corridor.

• The	move	to	enact	the	ban	stems	from	Everett's	2014	Community	Streets	
Initiative,	which	compiled	a	list	of	more	than	60	policy	recommendations	
to	ameliorate	the	city's	problems	with	chronic	homelessness,	addiction	
and	street	nuisances.	The	targeted	troubles	include	“secondary	effects”	of	
alcohol	abuse	such	as	littering	and	public	inebriation.

• In	Everett,	the	new	AIA	designation	takes	effect	October	22nd,	to	give	
retailers	the	time	to	either	return	or	sell	of	their	remaining	inventory	of	
those	proscribed	products.
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GEOGRAPHICALLY	TARGETED	
RESTRICTIONS	ON	ALCOHOL	SALES

• As	a	prelude	to	asking	the	state	for	a	permanent	ban,	the	City	asked	
retailers	in	the	designated	parts	of	the	city	to	refrain	from	selling	those	
beverages,	which	include	malt	liquors	and	"ice"	beers	such	as	Olde
English	800,	Four	Loko,	Joose,	Mike's	Harder	Lemonade and	Steel	
Reserve.

• Those	types	of	products	are	inexpensive,	potent	and	often	favored	by	
Everett's	chronically	homeless,	according	to	city	officials.

• The	voluntary	approach	did	not	produce	a	meaningful	reduction	in	
“secondary	effects.”		Only	15	of	the	101	businesses	in	the	impact	area	
had	stopped	selling	the	beverages,	and	alcohol-related	emergency	calls	
from	the	area	had	only	dropped	10	percent.

• The	City	then	petitioned	the	State	Liquor	and	Cannabis	Board	to	make	
the	proscription	mandatory.

• Going	forward,	Everett	will	need	to	demonstrate	the	continued	need	
for	the	AIA	restriction	each	year.	The	boundaries	and	list	of	proscribed	
beverages	could	change	with	each	annual	review.
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CONSEQUENCES OF THESE TOOLS

WARNING
• Potentially	devastating	impact	on	hospitality	
industry.

• Likely	suppression	of	on-premises	alcohol	sales,	
including	restaurants,	by	at	least	20%.

• Negative	impact	on	operating	profit	margins	would	
be	significant.

• Industry	failures	mean	reduced	tax	revenues	and	lost	
jobs.



JUDICIAL	CASE	REVIEW
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TABLE OF CASES 

I. The Twenty-First Amendment, The FAAA and 
State Power to Regulate Alcohol.

Comptroller of Treasury of Maryland v. Wynne, 135 S. Ct. 1787 (2015) (Maryland’s system for imposing personal income taxes 
on its residents’ out-of-state income violates the Dormant Commerce Clause).

Cooper v. Texas Alcoholic Beverage Comm’n, 2016 WL 1612753 (5th Cir. 2016) (holding that “[d]istinctions between in-state 
and out-of-state retailers and wholesalers are permissible only if they are an inherent aspect of the three-tier system.”).

Flying Dog Brewery, LLLP v. Michigan Liquor Control Comm’n, 597 F. App’x. 342 (6th Cir. 2015) (the Twenty-First 
Amendment does not diminish the force of other constitutional protections, including the First Amendment’s free speech 
protections).

Funtana Vill., Inc. v. City of Panama City Beach, 2016 WL 375102 (N.D. Fla. Jan. 28, 2016) (the enacted Spring Break 
Ordinances are not “discriminatory” within the meaning of the Dormant Commerce Clause because they treat visitors to the City
and locals precisely the same during the month of March).

Indiana Petroleum Marketers & Convenience Store Ass’n v. Cook, 808 F.3d 318 (7th Cir. 2015) (finding that the regulatory 
power of the states under the Twenty-First Amendment remains subject to other constitutional limits, including the limits imposed 
by the Equal Protection Clause of the Fourteenth Amendment).

In re Anheuser-Busch Beer Labeling Mktg. & Sales Practices Litig., 2016 WL 1104916 (6th Cir. 2016) (finding that nothing in 
the FAA or corresponding regulations prohibit Anheuser-Busch from targeting the lower end of “tolerance”).
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TABLE OF CASES 

I. The Twenty-First Amendment, The FAAA and 
State Power to Regulate Alcohol.

Harvey v. Louisiana Office of Alcohol & Tobacco Control, 183 So. 3d 684 (La. 4th Ct. App. 2015) (finding that an alcohol beverage 
permit is a privilege entitled to due process protections).

Indiana Alcohol & Tobacco Comm’n v. Lebamoff Enters., Inc., 27 N.E. 3d 802 (Ind. Ct. App. 2015) (regarding state’s authority to 
regulate home delivery of wine). 

Lankford v. Holt, 2015 WL 1311626 (M.D. Tenn. Mar. 24, 2015) (terms of prisoner’s probation did not violate the Twenty-First 
Amendment because states have broad power to regulate liquor).

Lewis v. Safeway, Inc., 235 Cal. App. 4th 385 (Cal. 1st Ct. App. 2015) (upholding licensee’s ability to require a potential customer to 
show proof of age when purchasing alcoholic beverages). 

Monarch Beverage Co., v. Grubb, 138 F. Supp. 3d 1002 (S.D. Ind. Sept. 30, 2015) (holding that the Equal Protection Clause does not 
apply because beer wholesalers are not similarly situated to wine and liquor wholesalers). 

Retail Digital Network, L.L.C. v. Appelsmith, 810 F.3d 638 (9th Cir. 2016) (state’s policy of prohibiting certain point-of-sale 
advertising material was to achieve goals of preventing vertical and horizontal integration and promoting temperance).

Wal-Mart Stores, Inc. v. Texas Alcoholic Beverage Comm’n, 110 F. Supp. 3d 719 (W.D. Tex. July 24, 2015) (Wal-Mart sufficiently 
alleged commerce clause violation when it used Texas’ history of facially discriminating against out-of-state liquor retailers as evidence).
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TABLE OF CASES 

II. The First Amendment: Free Speech vs. Alcohol Regulation.
Am. Beverage Ass’n v. City and Cnty. of San Francisco, 2016 WL 2865893 (N.D. Cal. May 17, 2016) (city’s ordinance requiring 
certain kinds of advertising relating to sugar-sweetened beverages to display a warning did not violate advertisers’ free speech rights or 
unconstitutionally compel speech).

BEG Invs., L.L.C. v. Alberti, 85 F. Supp. 3d 13 (D.D.C. Mar. 24, 2015) (holding that the Board’s cancellation of Plaintiff’s liquor license 
and closure of the establishment did not violate Plaintiff’s First Amendment free speech rights).

BEG Invs., L.L.C. v. Alberti, 2015 WL 7008117 (D.D.C. Nov. 10, 2015) (operator’s allegation, that the DC Alcoholic Beverage Control 
Board ordered it to cease and desist serving alcohol two weeks after operator filed amended complaint, sufficiently alleged causal 
connection, as required to state First Amendment retaliation claim).

Harsey v. Marzol, 2015 WL 4167948 (D.S.C. July 9, 2015) (probable cause for arrest defeats allegations of First Amendment violations).

La Playita Cicero, Inc. v. Town of Cicero, Illinois, 2016 WL 1247406 (N.D. Ill. Mar. 30, 2016) (owner engaged commercial speech 
protected by the First Amendment when he placed ads for his restaurant in a local bilingual newspaper that criticized the town’s president).

Missouri Broad. Ass’n v. Lacy, 2015 WL 10578935 (W.D. Mo. Mar. 31, 2015) (statute upheld and does not violate the First Amendment 
when Missouri has a substantial interest in controlling and maintaining an orderly marketplace in the alcohol sales industry, and one means 
of control is prohibiting certain monetary transactions between the tiers).

Retail Digital Network, L.L.C. v. Appelsmith, 810 F.3d 638 (9th Cir. 2016) (state’s policy of prohibiting certain point-of-sale advertising 
material was to achieve goals of preventing vertical and horizontal integration and promoting temperance; however, Central Hudson's 
immediate scrutiny test should not be applied when there are content- or speaker-based restrictions on nonmisleading commercial speech 
regarding lawful goods or services; rather, under the Supreme Court's decision in Sorrell v. IMS Health, Inc., heightened judicial scrutiny 
should apply ).
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TABLE OF CASES 
II. The First Amendment: Free Speech vs. Alcohol Regulation.

Retail Digital Network, L.L.C. v. Appelsmith, 
• RDN installs liquid crystal displays, or LCDs, in retail stores for advertisements and then enters into contracts 

with other parties who want to advertise their products on the displays. In exchange for placing a display in a 
retail store, RDN pays the retailer a percentage of the advertising fees generated by the display. 

• RDN attempted to enter into contracts with manufacturers to advertise their alcohol beverages on RDN's displays 
in California, but the manufacturers refused due to concerns that the advertising would violate California Business 
and Professions Code Section 25503(f)-(h), which forbids manufacturers and wholesalers of alcohol beverages 
from giving anything of value to retailers for advertising their alcohol products. RDN sued the California ABC, 
and initially the Federal District Court ruled in favor of California, applying intermediate scrutiny under 30 year-
old precedent of Actmedia, Inc. v. Stroh, 830 F.2d 957 (9th Cir.1986).

• On appeal, 9th Circuit reversed, remanding the case  for the trial court to apply heightened judicial scrutiny to 
RDN’s First Amendment claims.

• Consistent with Central Hudson, we have previously applied intermediate scrutiny to content-based and content-
neutral regulations of commercial speech alike. See, e.g., Coyote Publ'g, Inc. v. Miller, 598 F.3d 592, 599 n. 10 
(9th Cir.2010) (“[W]hether or not *648 the ... regulation is content-based, the Central Hudson test still applies 
because of the reduced protection given to commercial speech.”).
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TABLE OF CASES 
II. The First Amendment: Free Speech vs. Alcohol Regulation.

Retail Digital Network, L.L.C. v. Appelsmith, 
“In Sorrell, however, the Supreme Court held that content-or speaker-based restrictions on non-
misleading commercial speech regarding lawful goods or services must survive “heightened judicial 
scrutiny.” The Court invalidated a Vermont law that restricted the sale, disclosure, and use of 
pharmacy records for marketing purposes. On its face, the law was content- and speaker-based. In fact, 
it had been enacted with the avowed purpose of “diminish[ing] the effectiveness of marketing by 
manufacturers of brand-name drugs.” While the Court found that heightened judicial scrutiny of the 
law was required, the Court did not actually apply heightened scrutiny, as it found that the law could 
not withstand intermediate scrutiny under Central Hudson.

Consistent with Sorrell's plain language, we rule that Sorrell modified the Central Hudson test for laws 
burdening commercial speech. Under Sorrell, courts must first determine whether a challenged law 
burdening non-misleading commercial speech about legal goods or services is content- or speaker-
based. If so, heightened judicial scrutiny is required.

Heightened judicial scrutiny may be applied using the familiar framework of the four-factor Central 
Hudson test.”   [Citations omitted]
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Am. Beverage Ass’n v. City and Cnty. of San Francisco
• Federal court denied beverage trade associations' motion for preliminary injunction where public 

interest weighed in favor of municipality in taking legitimate action to protect public health and 
safety under ordinance requiring 20% of area of each sugar-sweetened beverage advertisement to 
state “WARNING: Drinking beverages with added sugar(s)[ ] contributes to obesity, diabetes, and 
tooth decay . . . ;” 

• “Because commercial speech is at issue in this facial challenge, and the challenged ordinance 
requires disclosure rather than suppression of speech, strict scrutiny is not required under Zauderer
v. Office of Disciplinary Counsel of Supreme Court, . . .[which ] “made a distinction between 
“disclosure requirements and outright prohibitions on speech.”

• Retail Digital addressed a restriction on commercial speech. In contrast, the instant case 
involves not a restriction on commercial speech, but rather the compelled disclosure of 
information. Thus, the applicable legal framework is Zauderer, not Retail Digital. Second, while 
Plaintiffs assert that Zauderer is not applicable because Zauderer governs only where the 
governmental interest is the prevention of consumer deception, this Court has already rejected that 
argument in another case. Zauderer applies where the government asserts an interest in, e.g., public 
health and safety. 
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Boisseau v. Town of Walls, Miss., 138 F. Supp. 3d 792 (N.D. Miss. 2015) (finding that police chief’s actions of refusing to “fix” DUI 
charge did not constitute speech protected under the First Amendment).

Crazy Ely W. Vill., L.L.C. v. City of Las Vegas, 618 Fed. App’x. 904 (9th Cir. 2015) (unpublished) (finding that the city failed to 
demonstrate that the advertising restrictions satisfied the third and fourth prongs of the Central Hudson test).

Flying Dog Brewery, L.L.L.P. v. Michigan Liquor Control Comm’n, 597 F. App’x. 342 (6th Cir. 2015) (remanding case to decide 
whether the Administrative Commissioners violated Flying Dog’s clearly established First Amendment rights when Flying Dog’s beer
labels contained controversial content).

Funtana Vill., Inc. v. City of Panama City Beach, 2016 WL 375102 (N.D. Fla. Jan. 28, 2016) (finding hours-of-operation and beach-
drinking ordinances valid and not a restraint on First Amendment freedoms).

Lamar Central Outdoor, L.L.C. v. City of Los Angeles, 199 Cal. Rptr. 3d 620 (Cal. 2d DCA 2016) (holding that ordinance generally 
banning off-site outdoor advertisements was not subject to strict scrutiny and did not violate the free speech provision of the state 
constitution). (this case does not relate to alcohol)

Lewis v. Safeway, Inc., 235 Cal. App. 4th 385 (Cal. 1st DCA Mar. 20, 2015) (holding that store’s obligations to collect personal 
information under Alcoholic Beverage Control Act brought clerk’s conduct within exceptions to Song-Beverly Credit Card Act).

Miller v. City of Wickliffe, 2015 WL 9304665 (N.D. Ohio Dec. 21, 2015) (finding that an ordinance that only applied to nightlife 
establishments that do not charge for food, does not implicate the First Amendment because the ordinance only regulates businesses, not 
expression or assembly).

Tower Props. L.L.C. v. Vill. of Highland Falls, 2015 WL 4124499 (S.D.N.Y. July 7, 2015) (property owner’s claims that local officials 
violated First and 14th Amendments by targeting his property for extraordinary regulation). 
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III. The First Amendment: Free Expression Challenges To Adult Use 
Restrictions.

BBL, Inc. v. City of Angola, 809 F.3d 317 (7th Cir. 2015) (holding that owners of adult entertainment club were not likely to succeed on 
their First Amendment claim challenging certain ordinances which prevented them from operating adult-entertainment clubs).

Beverly Hills Suites L.L.C. v. Town of Windsor Locks, 136 F. Supp. 3d 167 (D. Conn. 2015) (swingers’ activity in hotel bar, where 
agents found multiple violations of the Connecticut Liquor Control statutes and regulations, was not constitutionally protected speech 
under First Amendment).

Boardroom Ent. MKE, L.LC. v. City of Milwaukee, 2016 WL 297466 (E.D. Wis. Jan. 20, 2016) (holding that city ordinance requiring a 
cabaret to obtain a public entertainment license prior to offering entertainment, was overly vague and indefinite as an ordinance requiring 
persons to obtain a license before exercising a First Amendment right must include a time limit for the decision-maker to act).

Chicago Joe’s Tea Room, L.L.C. v. Vill. of Broadview, 
2016 WL 1270398 (N.D. Ill. Mar. 31, 2016) (challenging an ordinance as abridging plaintiff’s First Amendment’s guarantee of freedom of 
expression by rejecting plaintiff’s application for a permit to open a restaurant and nightclub featuring semi-nude dancing).

Foxxxy Ladyz Adult World, Inc. v. Vill. of Dix, Ill., 779 F.3d 706 (7th Cir. 2015) (finding that alcohol regulations did not, on their face, 
target establishments where protected expressive conduct was likely to occur).

Jon Jon’s Inc. v. City of Warren, 2016 WL 612689 (E.D. Mich. Feb. 16, 2016) (finding that the city did not violate plaintiff’s right to 
speech protected under the First Amendment when the city denied the transfer of the previous owner’s liquor license to the plaintiff’s 
establishment, where topless dancing, a form of protected expression, occurred).
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III. The First Amendment: Free Expression Challenges To Adult Use 
Restrictions.

Kougl v. Bd. of Liquor License Comm’rs for Baltimore City, 2016 WL 3092122 (Md. Spec. App. June 2, 2016) (finding no 
violation of liquor board rules, when there was no evidence of licensee’s knowledge, and knowledge is required to regulate 
obscenity, a class of unprotected speech that is not within First Amendment jurisprudence).

Oasis Goodtime Emporium I, Inc. v. City of Doraville, 773 S.E.2d 728 (Ga. 2015) (finding that strip club lacked standing to 
challenge a provision of an ordinance that prohibited the sale of alcohol in establishments that featured nudity).

Showtime Entm’t, L.LC. v. Town of Mendon, 32 N.E.3d 1259 (Mass. 2015) ((holding that a town’s bylaw prohibiting the sale 
or presence of alcohol at adult entertainment establishments was supported by a sufficient State interest, however, the ban was 
not narrowly tailored). 

Six Star Holdings, L.L.C. v. City of Milwaukee, 2016 WL 1445109 (7th Cir. 2016) (finding that an adult entertainment “dry 
club” where no alcohol would be sold suffered an injury in fact from the unconstitutional ordinance that required it to obtain 
certain licenses before it could operate).

Thana v. Bd. of License Comm’ns for Charles Cnty, Md.., 130 A.3d 1103 (Md. Spec. App. 2016) (refusing to decide the First 
Amendment question because while it may be risky for a liquor board to adopt, as an affirmative policy, restrictions on certain forms of 
dancing or musical entertainment, the First Amendment issue was waived and was not preserved for review).

The Do Corp. v. Town of Stoughton, 2015 WL 4506702 (D. Mass. July 24, 2015) (Plaintiffs’ freedom of association claim 
fails because Defendants’ actions were no more restrictive than necessary and were narrowly tailored in furtherance of a 
significant government interest in public safety).
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IV. Additional Constitutional Challenges To Alcohol 
Beverage Regulations (including Due Process, Equal Protection, and 

§ 1983 Lawsuits).
BEG Invs., L.L.C. v. Alberti, 85 F. Supp. 3d 13 (D.D.C. Mar. 24, 2015) (holding that D.C.’s Alcohol Beverage Board members were 
entitled to absolute immunity with respect to First Amendment retaliation claim related to cancellation of liquor license and that operator 
failed to state a claim for equal protection based on a claim of selective enforcement with respect to a condition).

Beverly Hills Suites L.L.C. v. Town of Windsor Locks, 136 F. Supp. 3d 167 (D. Conn. 2015) (holding that hotel, which alleged selective 
enforcement by police officers, was not treated differently from others similarly situated, and thus there was no equal protection violation).

Bynum v. City of Oneonta, 175 So. 3d 63 (Ala. 2015) (finding that statute allowing municipalities of over 1,000 to hold referendum 
elections on sale of alcohol, but not allowing municipalities in three specific counties to hold such elections, violated equal protection).

Cooper v. Texas Alcoholic Beverage Comm’n, 2016 WL 1612753 (5th Cir. 2016) (denying relief from an injunction for a trade 
association which moved for relief from a permanent injunction entered more than 20 years prior, which prevented the Texas Alcoholic 
Beverage Commission from enforcing the Texas Alcoholic Beverage Code’s residency requirement).

Hare v. Bd. of Cty. Comm’rs of Lea Cty., 2015 WL 10385200 (D.N.M. Nov. 30, 2015) (holding that Plaintiffs failed to allege 
substantive due-process claims against the Defendants, because they do not qualify for the danger creation exception to the general rule 
that defendants are not responsible for others’ misconduct).

Harvey v. Louisiana Office of Alcohol & Tobacco Control, 183 So. 3d 684 (La. 4th Ct. App. Dec. 16, 2015) (holding that petitioner’s 
due process rights were not violated by any failure to notify LLC of revocation).

In re Initiative Pet. No. 409, 2016 WL 2337460 (Okla. 2016) (petition regarding sales of alcoholic beverages by grocery stores did not 
fairly describe proposed constitutional amendment, and therefore was invalid).
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Indiana Petroleum Marketers & Convenience Store Ass’n v. Cook, 808 F.3d 318 (7th Cir. 2015) (Twenty-First 
Amendment did not immunize Indiana’s cold-beer statute from equal-protection challenge and regulatory scheme is 
rationally related to legitimate state goal, and thus did not violate Equal Protection Clause).

Jehovah v. Clarke, 798 F.3d 169 (4th Cir. 2015) (inmate stated RLUIPA and First Amendment claims based on 
Virginia Department of Correction’s failure to accommodate his Sabbath schedule).

Jon Jon’s Inc. v. City of Warren, 2016 WL 612689 (E.D. Mich. Feb. 16, 2016) (finding that the city did not violate 
plaintiff’s right to speech protected under the First Amendment when the city denied the transfer of the previous 
owner’s liquor license to the plaintiff’s establishment, where topless dancing, a form of protected expression, 
occurred).

La Playita Cicero, Inc. v. Town of Cicero, Illinois, 2016 WL 1247406 (N.D. Ill. Mar. 30, 2016) (holding that the 
town’s liquor commissioner was a final policymaker for town, and so his alleged discrimination against owner could 
give rise to the town’s liability under § 1983).

Lewis v. Safeway, Inc., 235 Cal. App. 4th 385 (Cal. 1st DCA Mar. 20, 2015) (holding that store’s obligations under the 
Alcoholic Beverage Control Act (ABCA) brought clerk’s conduct within exceptions to the Song-Beverly Credit Card 
Act).
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LL Liquor, Inc. v. Montana, 2016 WL 2755984 (9th Cir. 2016) (trial court properly denied licensee’s motion for a preliminary injunction 
to halt enforcement of Montana's Senate Bill 193 on the basis of its claims against the state under the contract clauses of the Montana and 
United States Constitutions, alleging the legislation's new formula for calculating the rate at which licensee could purchase liquor from the 
state ran afoul of terms set forth in a pre-existing contract with the Montana Department of Revenue).

Mcphaul v. Ball State U. Police, 2016 WL 1077043 (S.D. Ind. Mar. 18, 2016) (dismissing due process claims based on allegation that an 
officer assigned to investigate a claim failed to perform an adequate investigation).

Monarch Beverage Co., v. Grubb, 138 F. Supp. 3d 1002 (S.D. Ind. Sept. 30, 2015) (dismissing beer wholesaler’s § 1983 action against 
Indiana officials, and alleged that Indiana statutes regulating the wholesale distribution of alcohol violated the Equal Protection Clause 
because beer wholesaler was not similarly situated to wine and liquor wholesalers and statutes were supported by rational basis).

Paracha v. City of Wisconsin Dells, 2015 WL 9296396 (W.D. Wisc. 2015) (Pakistani hotel owner brought §1981 claims against city 
officials alleging invidious discrimination by  • called the hotel's liquor suppliers and told them, falsely, that the city might not renew the 
hotel's liquor license because of failure to pay utility bills; • threatened to sell the hotel's liquor license to someone else for less than the 
value of the license; • commenced a police investigation without any reason to do so and in an attempt to shut down the hotel; • threatened 
to revoke the hotel's liquor license for not paying utilities or taxes and demanded $286,000, even though the hotel owed only $126,000; • 
regularly came to the hotel and told employees that the hotel would be shut down and that no liquor sales would be allowed at the bar; and
• improperly investigated and falsely accused the hotel of removing its electrical meter box to avoid paying for electricity.; based on 
evidence, court granted judgment for defendants) 

Tower Props. L.L.C. v. Vill. of Highland Falls, 2015 WL 4124499 (S.D.N.Y. July 7, 2015) (dismissing four theories of liability under §
1983).

Wal-Mart Stores, Inc. v. Texas Alcoholic Beverage Comm’n, 110 F. Supp. 3d 719 (W.D. Tex. July 24, 2015) (Wal-Mart sufficiently 
alleged commerce clause violation when it used Texas’ history of facially discriminating against out-of-state liquor retailers as evidence).
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Additional Constitutional Challenges To Alcohol Beverage Regulations 

(including Due Process, Equal Protection, and § 1983 Lawsuits).

G&G	Fremont,	LLC	et	al.	v.	City	of	Las	Vegas,	
2016	WL	4257766	(S.	Nev.	2016)

The	Nevada	Supreme	Court	has	held	that	“due	process	presumes	a	protectable	
property	or	liberty	interest.	This	court	and	the	majority	of	others	have	held	that	a	
liquor licensee	has	no	such	interest.”	Kochendorfer v.	Bd.	of	Cnty.	Comm’rs,	566	

P.2d	1131,	1134	(Nev.	1977).	“There	is	no	inherent	right	in	a	citizen	to	sell	
intoxicants	....”	Gragson v.	Toco,	520	P.2d	616,	617	(Nev.	1974).
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Additional Constitutional Challenges To Alcohol Beverage Regulations 

(including Due Process, Equal Protection, and § 1983 Lawsuits).

G&G	Fremont,	LLC	et	al.	v.	City	of	Las	Vegas,	
2016	WL	4257766	(S.	Nev.	2016)

“Businesses	holding	liquor	licenses	are	not	recognized	as	a	suspect	class	
deserving	of	a	higher	standard	of	scrutiny	under	equal	protection	doctrine.	
Thus,	the	court	analyzes	the	ordinance	under	rational	basis	review.	The	City	
has	broad	powers,	not	only	under	the	Twenty-First Amendment,	but	also	
under	NRS	268.090 and	§ 2.150(3),	to	regulate	the	sale	of	liquor.	Under	this	
authority,	the	City	may	categorize	businesses	differently	based	on	their	
distinct	purposes.”	
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Additional Constitutional Challenges To Alcohol Beverage Regulations 

(including Due Process, Equal Protection, and § 1983 Lawsuits).

G&G	Fremont,	LLC	et	al.	v.	City	of	Las	Vegas,	
2016	WL	4257766	(D.	Nev.	2016)

“To	state	a	claim	under	§ 1983,	a	plaintiff	must	allege	the	violation	of	a	right	
secured	by	the	Constitution	and	laws	of	the	United	States,	and	must	show	that	
the	alleged	deprivation	was	committed	by	a	person	acting	under	color	of	state	
law.”	West	v.	Atkins,	487	U.S.	42,	48	(1988).	As	described	above,	the	property	
owners	do	not	have	a	property	interest	in	their	package	liquor	licenses.	Since	they	
cannot	demonstrate	an	interest	or	a	right,	the	property	owners	are	also	unable	to	
sustain	a	claim	for	a	§ 1983 violation.
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V. Judicial Authority Issues: Abstention, 
Jurisdiction and Judicial Deference.

C & N Corp. v. Kane, 142 F. Supp. 3d 783 (E.D. Wis. 2015) (finding that Defendants violated the terms of the permanent injunction and 
enjoining Defendants from continuing violations of the injunction).

Dutton v. City of Midwest City, 353 P.3d 532 (Okla. 2015) (deciding that the Supreme Court lacked original supervisory civil jurisdiction 
and superintending jurisdiction).

Gresham v. Fischer, 2015 WL 4068638 (W.D. Tex. July 1, 2015), aff’d, 630 Fed. App’x. 357 (5th Cir. 2016) (unpublished) (finding that 
officers were protected by qualified immunity).

Indiana Alcohol & Tobacco Comm’n v. Lebamoff Enters., Inc., 27 N.E. 3d 802 (Ind. Ct. App. 2015) (holding that operator was 
statutorily prohibited from shipping wine to customers’ residences using a common carrier, and commission’s order was a proper exercise 
of its adjudicatory function).

New Belgium Brewing Co. v. Travis Cnty. Brewing Co., LLC, 2015 WL 2106329 (D. Colo. May 1, 2015) (finding that personal 
jurisdiction over TCBC would be unreasonable would offend traditional notions of fair play and substantial justice).

T-W Transp., Inc. v. TA Operating L.L.C., 2015 WL 5247080 (D. Or. Sept. 3, 2015) (dismissing for lack of subject matter jurisdiction 
because the amount in controversy does not equal $75,000 or greater).

442-444 Broadway Entm’t., L.L.C. v. City of Paterson, 2016 WL 2745895 (N.J. Super. Ct. App. Div. 2016) (dismissing appeal of 
interlocutory order and remanding case to administrative judge on a challenge to an ordinance that imposes a 12:00 a.m. closing time on 
alcohol beverage licensees in the specified areas).

Bacardi USA, Inc. v. Young’s Mkt. Co., 2016 WL 3087060 (S.D. Fla. May 31, 2016) (dismissing for lack of subject matter jurisdiction).



2015-2016 
ALCOHOL JUDICIAL REVIEW

NLLEA	ANNUAL	CONFERENCE
Indianapolis,	Indiana

TABLE OF CASES 

VI.   Preemption
442-444 Broadway Entm’t, L.L.C. v. City of Paterson, 2016 WL 2745895 (N.J. Super. Ct. App. Div. 2016) (dismissing appeal and 
remanding case to administrative judge on a challenge to an ordinance that imposes a 12:00 a.m. closing time on alcoholic beverage 
licensees in the specified areas).

Bear v. Delaware Cnty., Ohio, 2016 WL 234848 (S.D. Ohio Jan. 20, 2016) (denying summary judgment because the IRCA does not 
preempt Ohio Revised Code § 2125.02 as applied to the issue of an undocumented worker’s lost wages).

Cruz v. Anheuser-Busch, L.L.C., 2015 WL 3561536 (C.D. Cal. June 3, 2015) (federal COLA provides a “safe harbor” against state 
misleading labeling claims).

City of New York v. Fedex Ground Package Sys., Inc., 2016 WL 1322454
(S.D.N.Y. Mar. 31, 2016) (finding that  NYPHL claim is preempted by the PACT Act).

E.F. Transit, Inc. v. Indiana Alcohol & Tobacco Comm’n, 2015 WL 1013475 (S.D. Ind. Mar. 9, 2015) (ordering Defendant to produce 
documents that are relevant to Plaintiff’s preemption issue).

FLCT, Ltd. v. City of Frisco, 2016 WL 3029514 (Tex. App. 2016) (holding that the Legislature may preempt a subject matter normally 
within a home-rule city’s broad powers only if it does so with unmistakable clarity).

Gebrekidan v. City of Clarkston, 784 S.E.2d 373 (Ga. 2016) (city ordinance prohibiting certain retailers of packaged alcohol beverages 
from allowing on their premises any form of electronic or mechanical game machine or coin-operated device that may be used for 
entertainment or amusement purposes, was preempted by state law).

Grocery Mfrs. Ass’n v. Sorrell, 102 F. Supp. 3d 583 (D. Vt. Apr. 27, 2015) (food industry’s challenge to Vermont’s GMO disclosure law; 
discussing conflict preemption, as well as express preemption under the FDCA and NLEA).

Stern v. McEwen, 2016 WL 624793 (Conn. Super. Ct. 2016) (finding that the Dram Shop Act does not preclude all negligence causes of 
action).

Worthen v. Power Gas Station, 2015 WL 4386322 (Ill. 5th DCA 2015) (unpublished) (holding that common law causes of action for 
negligent retention against owners and operators were preempted by the Dramshop Act).
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VII. Standing (Including the Public’s Right to Intervene).
Baird v. City of Burlington, 2016 WL 99836 (Vt. 2016) (holding that professor lacked standing to challenge ordinance on behalf of others, lacked 
standing under the overbreadth doctrine, and lacked standing under the derivative taxpayer theory).

City of Burlington v. Washington State Liquor Control Bd., 351 P.3d 875 (Wash. Ct. App. 2015) (city had standing to review a Liquor Control 
Board decision that granted a sprits license to applicant and to allow applicant to relocate the license of a former state-run liquor store).

Cooper v. Texas Alcoholic Beverage Comm’n, 2016 WL 1612753 (5th Cir. 2016) (finding that the action was not moot, the association suffered 
injury in fact required for associational standing, and the association satisfied the redressability prong of standing inquiry).

Doe v. Delta Airlines, Inc., 310 F.R.D. 222 (S.D.N.Y. 2015) (intoxicated airline passenger sued airline for battery, defamation, false arrest, etc, but  
sought to litigate the case anonymously; court ruled public’s right to know outweighed litigant’s desire for privacy.

Harvey v. Louisiana Office of Alcohol & Tobacco Control, 183 So. 3d 684 (La. 4th Ct. App. 2015) (holding that petitioner had standing to bring 
action in his representative capacity when petitioner sought to enjoin the Commissioner of the Office of Alcohol and Tobacco Control’s order revoking 
alcohol permits).

Jones v. Schneiderman, 101 F. Supp. 3d 283 (S.D.N.Y. 2015) (holding that Mixed martial arts (MMA) fighters, promoters, trainers, gym owners, and 
fans lacked standing to challenge Liquor Law section prohibiting retail licensees from hosting banned combative sport events).

Kentucky Mist Moonshine Inc., v. Board Of Trustees Of The University Of Kentucky, Case No. 5:15-cv-00328 (E.D. Ky June 23, 2016) 
(University was immune from distiller’s trademark claims, and had no standing to bring the case).

Oasis Goodtime Emporium I, Inc. v. City of Doraville, 773 S.E.2d 728 (Ga. 2015) (holding club lacked standing to challenge validity of notice to 
city of bill to amend city’s sexually oriented businesses ordinances).

Retail Digital Network, L.L.C. v. Appelsmith, 810 F.3d 638 (9th Cir. 2016) (injury in fact, causation, and redressability, as required for Article III 
standing, were satisfied by asserted loss of advertising revenue by company allegedly caused by a section of the California Business and Professions 
Code forbidding it from leasing advertising space to manufacturers of alcoholic beverages).

Tower Props. L.L.C. v. Vill. of Highland Falls, 2015 WL 4124499 (S.D.N.Y. July 7, 2015) (finding that Plaintiff, through its members, has standing). 
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VIII. Local Control  and 
Community Ordinance Restrictions.

442-444 Broadway Entm’t, L.L.C. v. City of Paterson, 2016 WL 2745895 (N.J. Super. Ct. App. Div. 2016) (dismissing appeal and remanding case 
to administrative judge on a challenge to an ordinance that imposes a 12:00 a.m. closing time on alcohol beverage licensees in the specified areas).

BBL, Inc. v. City of Angola, 809 F.3d 317 (7th Cir. 2015) (owners of adult entertainment club featuring semi-nude dancing claim that the required 
permit was a prior restraint on speech was rendered moot by the city’s removal of that requirement from the amended zoning ordinances).

City of Chicago v. Alexander, 46 N.E.3d 1207 (Ill. 1st DCA 2015) (finding that zoning ordinance that prohibited persons from remaining in park 
overnight was not unconstitutional).

Crazy Ely W. Vill., L.L.C. v. City of Las Vegas, 618 Fed. App’x. 904 (9th Cir. 2015) (unpublished) (holding that a city ordinance imposing notice 
restrictions on stores selling alcohol to off-sale or package alcohol license along the mall satisfied the Central Hudson test).

FLCT, Ltd. v. City of Frisco, 2016 WL 3029514 (Tex. App. 2016) (finding that the alcohol beverage code’s remedy for denial of permit did not 
provide exclusive remedy for claims based on the city’s enforcement of zoning distance requirements for alcohol sales on property, and the amendment 
to the zoning ordinance did not fall within the statute exempting certain municipal zoning regulations from the scope of the local government code 
providing requirements for issuance of permits).

Foxxxy Ladyz Adult World, Inc. v. Vill. of Dix, Ill., 779 F.3d 706 (7th Cir. 2015) (holding that the prohibition on possession of alcohol in public 
accommodations, and the ban on open containers of alcohol, were authorized by Illinois Municipal Code, and alcohol regulations did not, on their face, 
target establishments where protected expressive conduct was likely to occur).
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VIII. Local Control  and 
Community Ordinance Restrictions.

Funtana Vill., Inc. v. City of Panama City Beach, 2016 WL 375102 (N.D. Fla. Jan. 28, 2016) (holding that the enacted Spring Break 
Ordinances regarding alcoholic consumption in the Month of March are lawful).

Harrington v. Hall County, Nebraska, 2016 WL 3950745 (D. Neb. 2016) (locl ordinances restricting alcohol sales at establishments 
featuring “go-go dancers” upheld against eight different constitutional and statutory challenges).

La Playita Cicero, Inc. v. Town of Cicero, Illinois, 2016 WL 1247406 (N.D. Ill. Mar. 30, 2016) (finding that Owner of restaurant that 
had been cited, fined, and summarily closed numerous times for purported violations of the local liquor code presented genuine issues of 
material fact on several constitutional challenges).

Lamar Cent. Outdoor, L.L.C. v. City of Los Angeles, 199 Cal. Rptr. 3d 620 (Cal. 2d DCA 2016) (holding that a city ordinance generally 
banning off-site outdoor advertisements was not subject to strict scrutiny and did not violate the free speech provision of the state 
constitution).

Showtime Entm’t, L.L.C. v. Town of Mendon, 32 N.E.3d 1259 (Mass. 2015) (holding that a town’s bylaw prohibiting the sale or 
presence of alcohol at adult entertainment establishments was supported by a sufficient State interest; however, the ban was not narrowly 
tailored).

Twp. of Middle Smithfield v. Harima, Inc., 2016 WL 2942296 (Pa. Com. Pl. May 16, 2016) (issuing an injunction and stating that 
Middle Smithfield Township was not required to exhaust its statutory remedies before seeking to enjoin a defendant’s alleged violation of 
a zoning ordinance that required a property owner in the township to obtain a zoning permit before changing or adding a use on a
property).
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IX. Regulatory Enforcement Issues.
442-444 Broadway Ent., L.L.C. v. City of Paterson, 2016 WL 2745895 (N.J. Super. Ct. App. Div. 2016) (dismissing appeal and 
remanding case to administrative judge on a challenge to an ordinance that imposes a 12:00 a.m. closing time on alcoholic beverage 
licensees in the specified areas).

City of New York v. Fedex Ground Package Sys., Inc., 2016 WL 1322454
(S.D.N.Y. Mar. 31, 2016) (holding that Assurance of Compliance (AOC) agreement between service and New York Attorney General was
enforceable when City and State of New York brought action against package delivery service, alleging that service delivered untaxed 
cigarettes to entities that were unlicensed to deal in cigarettes in New York State) (this case involves tobacco, rather than alcohol).

E.F. Transit, Inc. v. Indiana Alcohol & Tobacco Comm’n, 2015 WL 1013475 (S.D. Ind. Mar. 9, 2015) (discovery issues relating to 
dispute on whether Commission’s interpretation of Indiana alcohol licensure and transportation law is consistent with and therefore not 
preempted by the Federal Aviation Administration Authorization Act).

FLCT, Ltd. v. City of Frisco, 2016 WL 3029514 (Tex. App. 2016) (finding that the alcohol beverage code’s remedy for denial of permit 
did not provide exclusive remedy for claims based on the city’s enforcement of zoning distance requirements for alcohol sales on property 
and the amendment to the zoning ordinance did not fall within the statute exempting certain municipal zoning regulations from the scope 
of the local government code providing requirements for issuance of permits).

Grocery Mfrs. Ass’n v. Sorrell, 102 F. Supp. 3d 583 (D. Vt. Apr. 27, 2015) (finding that an industry trade association that was seeking a 
preliminary injunction prohibiting enforcement of a statutory requirement regarding processed food sold in Vermont, would not suffer 
irreparable harm absent entry of a preliminary injunction).

The Hunter-Gatherer, L.L.C. v. S.C. Dep’t of Revenue, 2016 WL 2619600 (S.C. Admin. L. Ct. May 2, 2016) (finding that an individual 
with a brewpub license issued under the South Carolina Code may concurrently hold a brewery permit).
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X. Fourth Amendment and Reasonable Stop, 
Search & Seizure.

Birchfield v. North Dakota,  __ U.S. ___, Case No. 14-1468 (June 23, 2016) (the Fourth Amendment permits warrantless breath tests 
incident to arrests for drunk driving but not warrantless blood tests).

City of Los Angeles, Calif. v. Patel, 135 S. Ct. 2443 (2015) (holding that facial challenges under the Fourth Amendment are not 
categorically barred and a code provision requiring hotel and motel operators to provide police officers with specified information 
concerning guests on demand, facially violated the Fourth Amendment).

Harsey v. Marzol, 2015 WL 4167948 (D.S.C. July 9, 2015) (finding that defendants had probable cause to arrest plaintiff for disorderly 
conduct when plaintiff appeared grossly intoxicated and had slurred speech).

Smart v. Intensive Supervision Program, 2016 WL 3141399 (3rd Cir. 2016) (U.S. Court of Appeals confirmed that a state post-
incarceration program did not violate a participant’s Fourth Amendment right against unreasonable search because it required a program 
employee to witness the participant’s production of a urine sample required for drug testing). 

State v. Ryce, 303 Kan. 899, 368 P.3d 342 (Kan. 2016) (holding that despite implied consent laws, a breath, blood, or urine test remains a
search under the Fourth Amendment, and under the Fourth Amendment, a consent implied through the implied consent law can be 
withdrawn).

Weems v. State of Texas, 2016 WL 2997333 (Tex. Crim. Ct. App. 2016) (warrantless blood draw from defendant was not justified by 
exigent circumstances where defendant’s own actions in fleeing from accident scene and hiding from police resulted in 40 minutes’ worth 
of alcohol dissipation, but there was a delay of over two hours between arriving at hospital and drawing of blood during which warrant 
could have been sought, and state was unable to demonstrate that practical problems existed in obtaining a warrant within a timeframe that 
still preserved the opportunity to obtain reliable evidence).
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Birchfield v. North Dakota, 
• Laws in twelve states that impose criminal penalties on suspected drunk drivers who refuse to take a breath test to measure the alcohol in 

their bodies got support from the Supreme Court last week.   Six of the Court’s eight Justices agreed that such laws do not violate the 
Fourth Amendment’s ban on unreasonable searches. 

• Seven Justices also agreed that laws which impose criminal penalties for failing to take a blood test violate the Constitution.  States may 
not prosecute suspected drunken drivers for refusing warrantless blood draws when they are arrested, the U.S. Supreme Court ruled in 
a 7-1 opinion on Thursday that found such tests violate the Fourth Amendment.

• The majority opinion by Justice Samuel A. Alito Jr. held that states may require a warrantless breath test incident to arrest because such 
tests are less intrusive. That portion of Alito’s opinion was joined by five other justices.

• “We conclude that the Fourth Amendment permits warrantless breath tests incident to arrests for drunk 
driving, . . . The impact of breath tests on privacy is slight, and the need for [blood-alcohol concentration] 
testing is great. We reach a different conclusion with respect to blood tests. Blood tests are significantly more 
intrusive, and their reasonableness must be judged in light of the availability of the less invasive alternative of 
a breath test.”

• The physical intrusion for breath tests “is almost negligible,” Alito wrote. Blowing into the mouthpiece of the testing machine “is no more 
demanding than blowing up a balloon,” he said. The air exhaled by humans is not part of their bodies, and “humans have never been 
known to assert a possessory interest in or any emotional attachment to any of the air in their lungs,” he wrote.

• In addition, the breath tests are capable of revealing only the amount of alcohol in blood, unlike the collection of DNA, Alito said. And 
the breath test is likely to produce no greater embarrassment than is already inherent in the arrest.

• “Blood tests are a different matter,” Alito said. Under the Supreme Court’s earlier cases, the Court explained, the alcohol testing is 
clearly a search for purposes of the Fourth Amendment, for which a warrant would normally be required. They are more intrusive than 
blowing into a tube, and the preserved sample could yield more information than a blood-alcohol reading.
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State of Washington v. Mecham, 
375 P.3rd 604 (Wash. 2016)

In a case of first impression, the Washington State Supreme Court issued an en banc decision holding 
that when an officer makes a legitimate traffic stop:

(i) If the officer has reasonable suspicion that the defendant was driving under the influence, a request 
that defendant perform a field sobriety test is constitutional seizure under Terry v. Ohio;

(ii) The officer’s arrest of the defendant does not terminate his/her lawful authority to administer field 
sobriety test;

(iii) In an issue of first impression, the Court determines field sobriety test was a seizure, but not search, 
under the Washington State constitution; and

(iv)  Because the FST is deemed a permissible seizure, the Fourth Amendment’s protection against 
searches becomes inapplicable. 
.
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State of South Dakota v. Fischer, 
875 N.W.2d 40 (S. Dak. 2016)

Constitutional protections against unreasonable searches and seizures did not 
apply to blood draw ordered by physician, a private individual, solely to 
determine car accident victim’s blood alcohol content (BAC) for treatment 
purposes, upon victim’s arrival at hospital after accident. 

Fourth Amendment protections against warrantless searches do not apply where 
DUI driver involved in a collision was taken to a hospital and an ER doctor 
ordered a BAC test to determine the patient’s status for purposes of medical 
treatment

The Fourth Amendment “is wholly inapplicable ‘to a search or seizure, even an 
unreasonable one, effected by a private individual not acting as an agent of the 
Government or with the participation or knowledge of any governmental official.”
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State of Minnesota v. Fawcett, 
2016 WL 4446441 (Minn. 2016)

Search warrant application provided probable cause that evidence of intoxicants, whether 
alcohol, controlled substances, or combination of alcohol and controlled substances would 
be found in defendant’s blood following motor vehicle accident, where application alleged 
that:
(i) other person involved in motor vehicle accident had visible injuries,
(ii) eyewitness’s placed defendant behind wheel of vehicle that ran red light, 
(iii) defendant had odor of alcohol on her breath, and 
(iv) defendant admitted that she had been drinking prior to crash. 

“[W]hen determining whether a clause in a search warrant is sufficiently particular, the 
circumstances of the case must be considered, as well as the nature of the crime under 
investigation and whether a more precise description is possible under the circumstances.”
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Ziegler v. Martin County School District, 
2016 WL 4039667 (11th Cir. 2016)

Students brought § 1983 action against school district, high school and its officials, and county sheriff and his 
resource officer, alleging Fourth Amendment violations related to search of party bus and detention for 
administration of breath tests for blood alcohol concentration prior to entering prom.
U.S. Court of Appeals held that:

(i) School resource officer’s search of students’ party bus for alcohol prior to admitting students into prom did 
not elevate Fourth Amendment standard from public-school context to one of probable cause;

(ii) students did not have any actual or reasonable expectation of privacy in party bus;

(iii) bus driver had apparent authority to give consent for resource officer to search bus;

(iv) resource officer had reasonable basis for believing students had violated school’s rules and state law, and 
detaining students prior to performing breath tests was reasonably related in scope;

(v) individual school officials and resource officer were entitled to qualified immunity; and

(vi) BTW:  school officials did not violate First Amendment rights by disciplining two students for cursing 
while breath tests for blood alcohol concentration were administered as condition of entering prom.



2015-2016 
ALCOHOL JUDICIAL REVIEW

NLLEA ANNUAL CONFERENCE
Indianapolis, Indiana

TABLE OF CASES 
X. Fourth Amendment and Reasonable Stop, Search & Seizure.

State of Tennessee v. McCormick, 
2016 WL 2742841  (Tenn. 2016)

Determining whether police action is objectively reasonable in light of the circumstances, so as to justify a 
warrantless search pursuant to community caretaking exception, requires careful consideration of the facts of 
each case, including:
(i) the nature and level of distress exhibited by the citizen, 
(ii) the location, 
(iii) the time of day, 
(iv) the accessibility and availability of assistance other than the officer, and 
(v) the risk of danger if the officer provides no assistance. 

Police sergeant acted reasonably, pursuant to community caretaking exception to warrant requirement, when 
he opened parked car door and asked defendant to exit car, after finding defendant, at 2:45 a.m., slumped over 
steering wheel, either asleep or unconscious, with his vehicle protruding partially onto public roadway, placing 
him at risk of injury or death from a rear end collision; by time sergeant asked the defendant to exit the vehicle 
and perform field sobriety tests, he possessed at least reasonable suspicion that defendant was under the 
influence of an intoxicant, thus the sergeant’s actions were initially justified by community caretaking exception 
and subsequently based upon reasonable suspicion. 
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People of California v. Linn, 
241 Cal.App.4th 46 (Cal. Ct. App. 2016)

Examples of circumstances that might indicate a detention establishing a seizure under the Fourth 
Amendment, even where the person did not attempt to leave, would be:
(i) the threatening presence of several officers, 
(ii) the display of a weapon by an officer, 
(iii) some physical touching of the person of the citizen, 
(iv) the use of language or tone of voice indicating that compliance with the officer’s request might be 

compelled, or
(v) questions by an officer of a sufficiently accusatory nature as to cause a reasonable person to view an 

encounter as a nonconsensual detention; the same is true for commands or directions issued in the course 
of an encounter.

An objectively reasonable person would not have felt free to terminate an encounter in which a police officer 
contacted defendant after she parked and exited her car, and thus the encounter was a detention under the 
Fourth Amendment, even though officer was cordial and friendly, where the officer’s first statement to 
defendant was that he was contacting her because a passenger in her car flicked cigarette ashes out the car 
window, officer commanded defendant to put out her cigarette and put down her soda can, thereby indicating 
that she was not free to do as she pleased, officer requested defendant’s driver’s license, and officer held the 
license as he initiated a record check of defendant.
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West v. State of Delaware, 
2016 WL 3634288 (Del. 2016)

Police officer had a reasonable and articulable suspicion sufficient to justify a Terry 
investigatory stop of defendant’s vehicle to determine if defendant was driving while 
impaired: 
• officer observed defendant driving erratically and drifting back and forth in her lane, 
• and then she almost crashed into a concrete island 
• and swerved sharply while entering highway. 

“In the traffic stop context, under established law since Terry v. Ohio, a seizure is 
reasonable when a law enforcement officer conducts a brief investigatory traffic stop 
based on reasonable and articulable suspicion of criminal activity. Reasonable and 
articulable suspicion of criminal activity includes not just traffic offenses, but criminal 
activity such as drunk driving.”
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State of Wisconsin v. Dumstrey, 
366 Wis.2d 64  (Wisc. 2016)

Protection provided by the Fourth Amendment to a home also extends to the curtilage 
of a residence, and curtilage is the area to which extends the intimate activity associated 
with the sanctity of a person’s home and the privacies of life and therefore has been 
considered part of home itself for Fourth Amendment purposes. 
When conducting an analysis of whether an area constitutes curtilage of a home, for 
Fourth Amendment purposes, courts consider the following factors, and these factors 
bear upon the centrally relevant consideration of whether the area in question is so 
intimately tied to the home itself that it should be placed under the home’s umbrella of 
Fourth Amendment protection: 
(i) the proximity of the area claimed to be curtilage to the home; 
(ii) whether the area is included within an enclosure surrounding the home; 
(iii) the nature of the uses to which the area is put; and 
(iv) the steps taken by the resident to protect the area from observation by people 

passing by. 
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State of Wisconsin v. Dumstrey, 
366 Wis.2d 64  (Wisc. 2016)

“[W]e do not “mechanically” apply these factors as part of a “finely tuned formula.” 
Dunn, 480 U.S. at 301, 107 S.Ct. 1134. Instead, the factors “are useful analytical tools 
only to the degree that, in any given case, they bear upon the centrally relevant 
consideration—whether the area in question is so intimately tied to the home itself that 
it should be placed under the home’s ‘umbrella’ of Fourth Amendment protection… . 

. . . we conclude that the parking garage underneath this apartment building does not 
constitute curtilage of Dumstrey’s home. We further conclude that Dumstrey has shown 
no reasonable expectation of privacy in the garage. Consequently, Dumstrey’s stop and 
subsequent arrest in the garage did not violate the Fourth Amendment’s prohibition 
against unreasonable seizures. Stated otherwise, the seizure did not occur after a 
warrantless entry into a constitutionally protected area”
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THE CAUTIONARY TALE: Kansas v. Nece, 
303 Kan. 888 (2016)

Officer’s	falsely	claiming	authority	to	impose	consequences	for	
driving	under	the	influence	(DUI)	suspect’s	refusing	to	submit	to	
breath	testing	can	be	coercive.

Threatening to get a search warrant when there are not in fact 
grounds upon which a warrant could be justified will generally 
invalidate subsequent consent to search.
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XI. DUI, Arrest & Proof Issues.
Bear v. Delaware Cty., Ohio, 2016 WL 234848 (S.D. Ohio Jan. 20, 2016) (denying motion for summary judgment on Plaintiff’s § 1983 substantive 
due process claim over DUI arrest pursuant to DeShaney’s custodial exception).

Birchfield v. North Dakota,  __ U.S. ___, Case No. 14-1468 (June 23, 2016) (the Fourth Amendment permits warrantless breath tests incident to 
arrests for drunk driving but not warrantless blood tests).

Leverenz v. Kansas Dept. of Revenue, 356 P.3d 1077 (Kan. App. 2015) (where officer had reasonable grounds to suspect drug impairment for 
administering blood test, officer could request multiple blood  and alcohol tests).

People v. Arredondo, 199 Cal. Rptr. 3d 563 (Cal. App. 6th Dist. 2016), superseded by 203 Cal. Rptr. 3d 21 (Cal. 2016) (finding that consent imputed
to defendant under implied consent law did not itself justify seizure of defendant’s blood without warrant, there were no exigent circumstances 
justifying warrantless blood draw but evidence was sufficient to support a finding that the officer relied on the implied consent law in seizing 
defendant’s blood without a warrant).

People v. Donaghy, 2015 WL 5951966 (Mich. Ct. App. 2015) (finding trial court did not err in declining to suppress the blood-test results when the 
warrant indicated that the blood should be drawn at “most convenient medical facility” and was complied with).

Schwarz v. Piro, 2015 WL 522060 (Conn. Super. Ct. 2015) (finding that the defendant’s affidavit fails to foreclose the possibility that on occasions 
prior to the incident, the defendant permitted or was aware that her daughter had parties at the defendants’ home where minor guests were served or 
permitted to bring some quantities of alcohol and thus, no disputed issues of material fact were present on plaintiff’s negligent supervision claim).

State v. Estrada, 2016 WL 2774321 (Kan. Ct. App. 2016) (excluding the blood test evidence because the consent was coercive and involuntary).
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State v. Herrmann, 867 N.W.2d 772 (Wis. 2015) (when determining whether the right to an objectively impartial decision maker has been violated, 
court considers the appearance of bias).

State v. Huse, 2016 WL 1449627 (Tex. Crim. App. 2016) (Defendant charged with DWI filed a motion to suppress medical records showing the results 
of a blood alcohol test performed by a hospital, however, the court held that the Health Insurance Portability and Accountability Act of 1996 (HIPAA) 
did not give defendant a legitimate expectation of privacy for the medical records).

State v. Meitler, 347 P.3d 670 (Kan. Ct. App. 2015) (holding that a good-faith exception to exclusionary rule applied to allow the admission of blood 
test results obtained by a police officer’s reliance on an implied consent statute that was later determined to be unconstitutional).

State v. Morales, 869 N.W.2d 417 (N.Dakota S. Ct. 2015) (In DUI case, warrantless blood draw was justified under the exigent circumstances 
exception to the warrant requirement; this was not routine drunk driving stop, and instead, defendant was involved in fatal vehicular accident, officers 
detected the odor of alcohol on defendant at scene of the accident and at the hospital, defendant’s blood test was taken about two hours after he had 
driven, and statute provided that person was guilty of DUI if that person had an alcohol concentration of at least eight one-hundreds of one percent by 
weight at the time of performance of chemical test within two hours after driving). 

State v. Pedroza-Reyes, 2015 WL 2131641 (Kan. Ct. App. 2015) (holding that the  State’s failure to inform defendant of that consequence of a refusal 
to submit to an Intoxilyzer test during a DUI investigation in Spanish did not violate the state statute or due process constitutional principles of fair 
play).

Warren v. State, 2015 WL 3669685 (Nev. 2015) (explaining where information regarding a chemists past blood sample contamination is available to
the defense before trial, a Brady violation has not occurred, and a good-faith exception to exclusionary applied to allow the admission of blood test 
results obtained by a police officer’s reliance on an implied consent statute that was later determined to be unconstitutional).

State of Kansas v. Ryce, 303 Kan. 899 (2016) (Kansas Supreme Court ruled that despite implied consent laws, (i) a breath, blood, or urine test remains 
a search under the Fourth Amendment; (ii) under the Fourth Amendment, a consent implied through the implied consent law can be withdrawn; and
(iii) statute criminalizing a driver’s refusal to submit to an unconstitutional search was not narrowly tailored to compelling State interests, and thus 
violated due process.
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DUI FACTORS DEMONSTRTING 
CONSENT TO TESTING

State v. Domenge-Delhoyo
2016 WL 387141 (Ga. Ct. App. 2016) 

When	considering	whether	a	defendant	has	actually	consented	to	a	test	of	her	
blood	under	the	Fourth	Amendment,	the	State	has	the	burden	of	proving	that	the	
accused	acted	freely	and	voluntarily	under	the	totality	of	the	circumstances.

A	consent	to	search	will	normally	be	held	voluntary	if	the	totality	of	the	
circumstances	fails	to	show	that	the	officers	used	fear,	intimidation,	threat	of	
physical	punishment,	or	lengthy	detention	to	obtain	the	consent.	

Factors	to	be	considered	in	determining	whether	a	defendant	consented	to	a	
search	are:
• prolonged	questioning,	
• the	accused’s	age,	
• level	of	education,	
• intelligence,	
• advisement	of	constitutional	rights,	and	
• the	psychological	impact	of	these	factors	on	the	accused.	
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DUI FACTORS DEMONSTRTING 
CONSENT TO TESTING

State v. Domenge-Delhoyo
2016 WL 387141 (Ga. Ct. App. 2016) 

In	determining	whether	a	defendant	
consented	to	a	search,	“the	standard	is	one	of	
‘objective	reasonableness,’	requiring	
consideration	of	‘whether	a	reasonable	
person	would	feel	free	to	decline	the	request,’	
not	whether	the	defendant	may	have	
subjectively	preferred	not	to	consent,	but	
nonetheless	made	a	decision	to	actually	
consent.”	
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XIV. Intellectual Property and 
Labeling.

In re Anheuser-Busch Beer Labeling Mktg. & Sales Practices Litig., 2016 WL 1104916 
(6th Cir. 2016) (holding that federal beverage-labeling regulation allowing the alcohol 
content of malt beverages to diverge by up to 0.3 percent from the alcohol content stated on 
beverages’ labels did not prohibit manufacturer from intentionally targeting the lower end of 
tolerance specified in regulation).
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XVI. Dram Shop, Social Host and Negligence-based 
Alcohol Beverage Tort Liability 

Auto Owners Ins. Co. v. Seils, 871 N.W.2d 530 (Mich. Ct. App. 2015) (excluding as an exception to liquor-liability a nonprofit 
group who was not “in the business of manufacturing, distributing, selling, serving or furnishing alcoholic beverages,” stating that 
dramshop act does not permit imposition of liability on a third party under a common-law theory of vicarious liability, and estates’ 
sending “courtesy copy” of notice to event manager does not constitute the required written notice of dramshop claim against event 
manager). 

Baker v. Croslin, 359 Or. 147 (2016) (holding that genuine issues of material facts as to whether host served or provided alcohol 
to guest while guest was visibly intoxicated precluded summary judgment).

BGC Ent., Inc. v. Buchanan, 41 N.E.3d 692 (Ind. Ct. App. 2015) (affirming a denial for motion for summary judgment where 
genuine issues of material fact existed as to whether bar had actual knowledge that motorist was visibly intoxicated—as required
for dram shop liability, whether knowledge of intoxication could be imputed to bar, and whether bar breached duty to supervise 
motorist). 

Bogenberger v. Pi Kappa Alpha Corp., Inc., 2016 WL 3254716 (Ill. 1st DCA 2016) (noting difference between a mere social 
gather and where plaintiff was required to drink to intoxication to become a member of fraternity; stating a mere allegation of duty 
is not sufficient to pledge an actual duty under the law; holding an international chapter of a fraternity that does not have the right 
to control activities of the local chapter and its members does not necessarily have liability; neglecting to impose duty of reasonable 
care on nonmember event attendees or on landlord where there was no legally-recognized special relationship). 

Davis v. Stapf, 120 A.3d 890 (Md. Ct. Spec. App. 2015) (holding that host owed a duty to minor under statute making it a criminal 
offense for an adult to knowingly or willfully allow an unrelated person under the age of 21 to consume alcohol at a residence, but 
host’s violation of statute was not the proximate cause of minor’s death in auto accident in which minor was passenger).

Deckard v. Bunch, 370 P.3d 478 (Or. 2016) (holding that statute governing liability of alcohol providers who serve alcohol to 
visibly intoxicated person did not provide right of action with elements independent of claim for common law negligence).

In re Est. of Stamm v. King, 2015 WL 5945386 (Mich. Ct. App. 2015) (affirming dismissal of wrongful death claim premised on a 
theory of social host liability where record was devoid of evidence of who furnished or allowed deceased to consume alcohol).
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Giant Four Corners, Inc. v. Federated Mutual Ins. Co., 2013 WL 11327770 (D.N.M. Oct. 10, 2013) ().

Cefaratti v. Aranow, 321 Conn. 593 (Conn. 2016) (holding the doctrine of apparent agency may apply to hold hospital vicariously 
liable and as a matter of firm impression that apparent agency may be proven by, among other things, detrimental reliance).

State Farm Fire and Cas. Co. v. Massi, 2016 WL 3014890 (E.D. Pa. May 26, 2016)(granting motion for partial summary 
judgment where State Farm sought declaration that it had no duty to defend or indemnify client in an underlying lawsuit 
stemming from client’s alleged involvement in bar fight).

Pittman v. Rivera, 879 N.W.2d 12 (Neb. 2016) (holding that tavern owed a duty of reasonable care to patron and motorist’s 
conduct in hitting patron with his vehicle after being forcibly removed from tavern earlier in the evening was not a foreseeable
risk). 

Schneider v. Paragon Realty, L.L.C., 2016 WL 2987003 (Ind. Ct. App. 2016) (holding that company did not owe duty to protect 
patron from dangers associated with getting in automobile with an intoxicated driver).

Jenkins v. Krivosh, 2014 WL 11351741 (Pa. Com. Pl. July 16, 2014), rev’d, 2015 WL 9464468 (Pa. Super. Ct. 2015), and rev’d, 135 
A.3d 666 (Pa. Super. Ct. 2015) (granting motion for summary judgment noting that to uphold the plaintiff’s theory would impose 
unnecessary liability upon any establishment serving alcoholic beverages when there has been testimony by a police officer that a 
driver was under the influence despite a complete void of direct evidence that the driver was intoxicated when he was served 
alcohol at the establishment). 

Bayless v. TTS Trio Corp., 49 N.E.3d 217 (Mass. 2016) (holding that an affidavit based on information and belief may be 
sufficient to satisfy the requirements for the affidavit that must be submitted together with, or within 90 days, of an action filed 
under dram shop act; and affidavit signed by counsel for administrator of patron’s estate, based on information and belief, was 
sufficient to satisfy procedural requirements for affidavits in dram shop action).

Stern v. McEwen, 2016 WL 624793 (Conn. Super. Ct. 2016) ( repeat of case from above in same section).

Oyola v. Piolin, Jr., L.L.C., 2016 WL 2602724 (Conn. Super. Ct. 2016) (granting a collateral source reduction from economic 
damages and denying motion to set aside the verdict due to the defenses of assumption of the risk or participation being 
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Rogers v. Martin, 48 N.E.3d 318 (Ind. Ct. App. 2015) vacated, 46 N.E.3d 445 (Ind. 2016) (holding that genuine issues of material 
fact existed as to whether host breached duty to render aid and whether host furnished alcohol to boyfriend which  precluded 
summary judgment on Dram Shop Act claim and; host, who found guest unconscious lying on floor, owed duty to render aid to him). 

Davis v. Hulsing Enter., L.L.C., 783 S.E.2d 765 (N.C. Ct. App. 2016) (holding that allegations were sufficient to allege that 
patron’s contributory negligence was ordinary rather than gross; allegations stated claim for negligence pro se; and allegations did 
not satisfy last clear chance doctrine).

Liquori v. Spalding, 2016 WL 1552938 (Conn. Super. Ct. 2016) (granting motion to strike counts because plaintiff’s negligence 
claims are based largely upon negligent sale of alcohol to an intoxicated person which fall within the purview of the Dram Shop 
Act, but no support was provided for claim that an alcohol retailer is negligent in providing a table on the premises where patrons 
are permitted to consume alcohol).

Johnson v. Montgomery, 2016 WL 1393506 (Ohio 2d DCA 2016) (holding that Dram Shop Act provided the exclusive remedy for 
claims, but that the Act did not apply where injured motor vehicle passenger brought action against operator of strip club and 
dancer alleging that dancer caused a motor vehicle accident when she left work in an intoxicated state).

A.C. v. Stand. Bank & Trust Co., 2016 WL 1407712 (N.D. Ill. Apr. 11, 2016) (this is an American’s with Disability Act case 
involving access for disabled at a gas station). 

Barr v. Easton, 2014 WL 11226348 (Pa. Com. Pl. July 7, 2014) (noting specifically that the estate may be liable because it can be 
inferred that it would have financially benefited from the sale of alcohol at the hotel, and generally that determining common-law 
dram shop negligence along with negligent entrustment  was unable to be determined at this stage of the proceedings and would
require further information so as not to be speculative). 

Juszczyszyn v. Taiwo, 2014 WL 11226160 (Pa. Com. Pl. June 19, 2014), aff’d, 113 A.3d 853 (Pa. Super. 2015) (finding no civil 
liability attached to owner of bar from the mere breach of a statutory duty to refrain from serving alcohol to visibly intoxicated 
persons who then caused injury to police officer attempting to detain said person). 
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Marougi v. Hashim Assocs., Inc., 2016 WL 1615418 (Ohio 6th DCA 2016) (affirming motion for summary judgment where no evidence 
indicating that that appellee knowingly sold alcohol to an intoxicated person). 

Phusion Projects, Inc. v. Sel. Ins. Co. of S. Carolina, 46 N.E.3d 1190 (Ill. 1st DCA 2015) (holding that liquor liability exclusion applied and 
relieved insurer of duty to defend).

Peguero v. Tau Kappa Epsilon Loc. Chapter, 106 A.3d 565 (N.J. Super. Ct. App. Div. 2015) (holding occurrence of gunfire at party was not 
reasonably foreseeable, and thus members and fraternity had no duty to prevent shooting of attendee).

Sanford v. Fillenwarth, 863 N.W.2d 286 (Iowa 2015) (holding that resort sold alcoholic beverages and therefore could be held liable under 
dram shop statute when an intoxicated guest assaulted and seriously injured husband).

Sears v. Pap’s Tap, Inc., 2015 WL 783353 (Ill. 1st DCA 2015) (unpublished) (affirming summary judgment where plaintiff failed to establish 
the existence of an agency relationship between individual and corporate defendants and where plaintiff’s claims that corporate defendant had 
duty to prevent harm to plaintiff after he left the business premises were foreclosed by existing case law). 

Stern v. McEwen, 2016 WL 624793 (Conn. Super. Ct. 2016) (adopting that the Dram Shop Act does not preclude the negligence causes of action 
and verdict, and therefore denying motions to set aside all negligence counts).

Stow v. Slammin 4, L.L.C., 2016 WL 3134520 (Tex. App. Ct. 2016) (concluding that Lampasas controls where a store’s second no-evidence 
motion specifically challenges essential elements of, and thus sufficiently covers, the negligent-undertaking claims previously expressly 
asserted). 

T-W Transp., Inc. v. TA Operating, L.L.C., 2015 WL 5247080 (D. Or. Sept. 3, 2015) (holding where a state has eliminated common law 
indemnity, a claim for such is unable to be asserted; not sufficiently alleging a claim of contribution warrants dismissal of the claim; and text, 
context, and legislative history should be reviewed to determine if a person falls under a protected class of persons under certain employment 
liability statutes). 

Worthen v. Power Gas Station, 2015 WL 4386322 (Ill. 5th DCA 2015) (unpublished) (holding that common law causes of action for negligent 
retention against owners and operators was preempted by Dramshop Act).
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XVII. Tortious Marketing & Misleading Labeling.  
Cruz v. Anheuser-Busch, L.L.C., 2015 WL 3561536 (C.D. Cal. June 3, 2015) (concluding that because plaintiff’s have not stated a claim that could 
plausibly prove that the labels on the Rita Products could likely deceive a reasonable consumer, motion to dismiss is granted). 

Dumas v. Diageo PLC, 2016 WL 1367511 (S.D. Cal. Apr. 6, 2016) (granting motion to dismiss where plaintiffs could not state a claim for deception
or misrepresentation based on the Red Stripe bottle labels or packaging).

Edstrom v. Anheuser-Busch Inbev SA/NV, 2016 WL 1297380 (9th Cir. 2016) (holding that purchasers failed to state claim alleging violation of 
Clayton Antitrust Act and District court did not err by considering parties’ transaction agreements in ruling on motion to dismiss for failure to state a 
claim where procedures are in place to prevent disclosure of information to employees “who have direct responsibility for marketing”). 

Hofmann v. Fifth Generation, Inc., 2015 WL 7430801 (S.D. Cal. Nov. 20, 2015) (denying motion for summary judgment on safe harbor issue due to 
genuine issue as to whether TTB determined “handmade” as not misleading and striking motion for summary judgment on negligent misrepresentation 
claim since it lies outside the scope of the issue brought before the court). 

In re Anheuser-Busch Beer Labeling Mktg. & Sales Practices Litig., 2016 WL 1104916 (6th Cir. 2016) (holding that federal beverage-labeling 
regulation allowing the alcohol content of malt beverages to diverge by up to 0.3 percent from the alcohol content stated on beverages’ labels did not 
prohibit manufacturer from intentionally targeting the lower end of tolerance specified by regulation).

Nowrouzi v. Maker’s Mark Distillery, Inc., 2015 WL 4523551 (S.D. Cal. July 27, 2015) (stating it is not clear that the representations of 
“homemade” on the vodka label are within the United States Alcohol and Tobacco Tax and Trade Bureau’s (TTB) regulatory purview).

Parent v. Millercoors L.L.C., 2016 WL 3348818 (S.D. Cal. June 16, 2016) (finding the advertisements contain “generalized, vague, and unspecified 
assertions: that amount to “mere puffery upon which a reasonable consumer could rely”, but that defendant is not liable for the third party 
representations of Blue Moon as a craft beer). 
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Pye v. Fifth Generation, Inc., 2015 WL 5634600 (N.D. Fla. Sept. 23, 2015) (allowing an express-warranty claim where express assertions printed on 
Tito’s vodka were to the contrary, but dismissing implied-warranty, Florida bait-and-switch advertising, and Florida Deceptive and Unfair Trade 
Practices Act claims).

Singleton v. Fifth Generation, Inc., 2016 WL 406295 (N.D.N.Y. Jan. 12, 2016) (stating that  at the motion to dismiss stage, the United States Alcohol 
and Tobacco Tax and Trade Bureau’s (TTB) approval of the labels is not clear to determine that the safe harbor will apply; that an economic injury was 
sustained from misadvertising on liquor bottle label; that plaintiff failed to allege that he provided timely notice to defendant of the alleged breach and 
thus express warranties claim must be dismissed; the negligent misrepresentation claim is dismissed because plaintiff did not sufficiently allege all 
elements to do so; and that plaintiff has stated a claim for intentional misrepresentation since he paid premium price, and thereby suffered economic 
injury). 

Welk v. Beam Suntory Import Co., 124 F. Supp. 3d 1039 (S.D. Cal. 2015) (holding that consumer’s California’s Unfair Competition Law (UCL) and 
False Advertising Law (FAL) claims failed under reasonable consumer test, consumer failed to state claim of intentional misrepresentation, and 
economic loss doctrine barred negligent misrepresentation claims).

Cabrera v. Fifth Generation, Inc., 2015 WL 7444223 (S.D. Cal. Nov. 20, 2015) (denying motion for summary judgment on safe harbor issue due to 
genuine issue as to whether TTB determined “handmade” as not misleading and striking motion for summary judgment on negligent misrepresentation 
claim since it lies outside the scope of the issue brought before the court). 

Aliano v. Fifth Generation, Inc., 2015 WL 5675423 (N.D. Ill. Sept. 24, 2015) (holding that failing to plausibly allege a likelihood of future harm if 
restaurant owner does or does not buy the alcohol is not sufficient to sustain Texas Deceptive Trade Practices Act). 

Aliano v. WhistlePig, L.L.C., 2015 WL 2399354 (N.D. Ill. May 18, 2015) (allowing violation of Illinois Consumer Fraud and Deceptive Trade 
Practices Act (ICFA) and unjust enrichment allegations to stand to the extent that the alleged fraud is based on statements made on defendants’ website 
and product labels). 
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. 
Bisluk v. Hamer, 800 F.3d 928 (7th Cir. 2015) (holding that there was no causal link between former 
employee’s failure to receive transfer and her association with Republican Party so as to establish her First 
Amendment claim where former employee knew of formal procedure and did not take it, or between 
discriminatory animus by Director towards female former employee because of her gender where no proof was 
provided to create a triable issue of fact on Equal Protection Clause violation claim).

Cole v. Encapera, 2015 WL 8528449 (W.D. Pa. Dec. 11, 2015) (denying defendants’ motion to dismiss based 
on the notion that abusing police powers upon an Inn, its employees, and owner is not a legitimate state interest 
under the Due Process Clause; and establishing that the Inn patrons will no longer frequent the establishment 
because of police harassment is sufficient for a tortious interference with business relationships claim).

Dobyns v. United States, 2016 WL 3211222 (U.S.Ct. of Fed. Claims March 2, 2016) (procedural decision 
involving case of an ATF agent who brought action against the United States alleging that ATF officials 
breached an agreement that he had with the agency settling a prior dispute, and that ATF's conduct also 
breached the covenant of good faith and fair dealing associated with that agreement; U.S. counterclaimed that 
agent breached his employment contract with ATF, as well as federal regulations and ATF orders, by publishing 
a book based upon his experiences as an agent, and by contracting his story and consulting services to create a 
motion picture. The Court of Federal Claims entered judgment in agent's favor, and the parties cross-appealed 
with agent alleging government had perpetrated a fraud on the court. After a special master found there had 
been no fraud on the court, agent’s protests were rejected and the special master’s report adopted).



REGULATING ALCOHOL IN THE 

FUTURE
A	number	of	diverse	drivers	are	producing,	AND	
WILL	CONTINUE	TO	PRODUCE	seismic	and	
unprecedented	changes	to	our	world.			
Three	focus	areas:	
• Taxes
• Technology
• Trade	Practices



TAXES (and	the	LACK	thereof)
• Tax-free	transactions	over	the	Internet	helped	foster	America’s	acceptance	of	e-

commerce.
• Initial	utilization	rates	in	the	fist	decade	of	the	21st Century	were	miniscule.		

Projections	for	growth	were	modest	at	best.
• Within	ten	years,	e-commerce	has	expanded	exponentially.
• The	Census	Bureau	of	the	Department	of	Commerce	announced	last	year	that	the	

estimate	of	U.S.	retail	e-commerce	sales	for	the	second	quarter	of	2015,	adjusted	
for	seasonal	variation,	but	not	for	price	changes,	was	$83.9	billion,	an	increase	of	
4.2	percent	(±0.9%)	from	the	first	quarter	of	2015.	Total	retail	sales	for	the	second	
quarter	of	2015	were	estimated	at	$1,171.5	billion,	an	increase	of	1.6	percent	
(±0.2%)	from	the	first	quarter	of	2015.	

• The	second	quarter	2015	e-commerce	estimate	increased	14.1	percent	(±1.1%)	
from	the	second	quarter	of	2014	while	total	retail	sales	increased	1.0	percent	
(±0.4%)	in	the	same	period.	E-commerce	sales	in	the	second	quarter	of	2015	
accounted	for	7.2	percent	of	total	sales.	



TAXES: economic	benefits,	but	unforeseen	regulatory	consequences

• Since	2000,	fully	three-quarters	of	retail	sales	growth	has	occurred	
through	online	channels.	The	online	channel	now	accounts	for	
approximately	10%	of	total	retail	sales.	

• But	three	sectors	have	been	largely	untouched	by	e-commerce:	
cars,	gasoline	stations,	and	groceries.	Because	these	categories	are	
significant,	responsible	for	almost	half	of	total	retail	sales,	online’s	
penetration	of	its	“addressable	market”	— in	other	words,	its	
available	pool	of	revenue	— actually	is	close	to	20%.	

• AND	online	sales	are	expanding	rapidly,	at	an	annual	pace	of	about	
15%,	well	beyond	the	traditional	retail,	“GDP-like”	growth	rate.

• Brick	&	Mortar	retailers	face	unprecedented	competition	from	a	
tax-free	cyberspace	marketplace.		

• American	consumers	have	grown	to	expect		instantaneous,	travel-
free	transactions	with	no	tax	and	free	delivery	within	a	matter	of	
two	days,	if	not	two	hours.	



TAXES (What’s	happening	in	their	

absence)
• In	2014,	online	purchases	represented	4%	of	total	wine	industry	

sales	to	U.S.	consumers.		Globally,	online	sales	were	$600	Billion.
• By	the	end	of	2015,	online	purchases	were	over	7%	of	total	wine	

industry	sales	to	U.S.	consumers	(20%	increase!).
• Online,	and	often	untaxed	transactions	have	allowed	bootleggers	

to	gain	a	new	foothold	in	the	American	marketplace:	
– Non-winery	licensees	improperly	sell	into	states	where	DTC	transactions	

are	permitted	only	for	wineries;
– Unlicensed	persons/entities	that	comply	with	no	regulations	and	pay	no	

taxes	sell	all	manner	of	products	(beer,	wine	spirits)	at	unfairly-low	prices	
that
• attract	consumers,	
• frustrate	legitimate	licensees,	and	
• rob	regulators	of	badly-needed	tax	revenues.



TAXES (what’s	being	done	about	it	
now)

• Rep.	Jason	Chaffetz	of	Utah	and	Rep.	Steve	Womack	of	Arkansas	
introduced	the	Remote	Transaction	Parity	Act,	a	bill	that	would	require	
online	retailers	to	collect	sales	and	use	taxes	from	buyers	in	remote	
states,	even	if	those	retailers	don't	have	a	physical	presence	there.		

• Many	big	box	retailers	support	a	destination-based	system because	they	
see	these	compliance	costs	as	a	potential	competitive	advantage.	
Walmart,	Target,	and	Best	Buy	have	spent	millions	lobbying	in	favor	of	
these	bills.	They	are	joined	by	Amazon,	whose	distribution	warehouses	
in	an	increasing	number	of	states	trigger	sales	tax	obligations.

• Many	state	and	local	governments	also	support	a	destination-based	
system.	For	state	and	local	politicians,	the	more	tax	money	they	can	
capture	in	their	coffers,	the	less	unpopular	budget	cutting	they’ll	be	
forced	to	do.	And	they	get	to	collect	taxes	from	businesses	that	are	not	
among	their	constituents.



TAXES (what	COULD	be	done	
about	it)

• An	alternative	tax	plan	to	level	the	playing	field	is	the	“origin-based	approach.”
• A	pure	origin-based	plan	keeps	compliance	costs	low	for	businesses,	keeps	taxing	

authorities	politically	accountable	to	tax	payers,	and	often	makes	for	some	healthy	
tax	competition.	A	seller	would	calculate	tax	based	on	its	primary	place	of	business	
and	remit	to	its	own	state	tax	agency,	regardless	of	the	buyer’s	location.	

• This	arrangement	preserves	political	accountability	by	confining	states	and	
localities	to	collect	taxes	only	from	their	own	constituents.	It	also	preserves	tax	
competition	between	states	by	allowing	consumers	to	“vote	with	their	wallets”	
when	shopping	online.	It	levels	the	playing	field	by	treating	all	retailers—Bricks	&	
Mortar,	online,	and	whatever	comes	next—the	same	for	sales	tax	purposes.

• This	approach	is	partly	embodied	in	draft	legislation	from	House	Judiciary	
Committee	Chairman	Bob	Goodlatte	(R-Va.)	to	create	a	hybrid	origin-based	system.	
Under	Goodlatte’s	plan,	the	seller	applies	its	home	domicile’s	sales	tax	to	remote	
purchases,	then	remits	the	tax	(and	the	buyer’s	zip	code)	to	the	seller’s	home	
state.	The	states	participate	in	a	fund	reimbursement	program	that	channels	the	
revenue	created	based	on	the	seller’s	tax	rates	and	rules	back	to	the	buyer’s	
home	taxing	authority.	This	approach	avoids	high	compliance	costs	of	alternative	
models	and	preserves	much	of	the	healthy	tax	competition	that	currently	exists.



TAXES (what	COULD	be	done	

about	it)• In	the	not-so-distant	future,	Congress	and	the	President	could	
quietly	reach	an	unpublicized	agreement	to	eliminate	the	tax-free	
status	of	most	(but	not	all)	online	commercial	transactions.		

• Justification	will	focus	primarily	on	delivering	a	level	playing	field	
upon	which	Brick	&	Mortar	retailers	can	compete	fairly	with	
modern	“e-tailers.”

• An	unspoken	benefit	will	be	that	DOR/DOT	compliance	resources	
will	join	the	effort	to	interdict	and	eliminate	tax-evading	
bootleggers.

• Enhanced	tax	compliance	and	reduced	bootlegging	in	turn	will	
help	shore	up	commitment	to	the	three-tier	system	of	alcohol	
distribution.		



TECHNOLOGY
Changes in Technology are so rapid and
extensive as to almost defy description.
Computers, of course, are at the heart of it all. But
exponential advances in computational power are only
the means to change. The ends manifest themselves in
myriad ways:

• How we communicate;
• How we socialize with one another;
• How we do business.



TECHNOL
OGY  

DRIVEN 
CHANGE 

How we communicate: 
Voicemail, to e-mail,
to texting, to 
tweeting, to Vining, to 
SnapChatting, to 
Meerkatting or 
Periscoping, or to 
whatever medium 
arises tomorrow.  
We are experiencing a 
pattern of 
communication 
evolution that looks 
like a flower blooming 
in time-lapse 
photography.  



TECHNOLOGY-DRIVEN 
CHANGE 

How we do business is especially relevant to the future 
of alcohol regulation in America:
Author and newspaper columnist Thomas Friedman this 
past Summer published an essay in which he asked the 
world: What do (i) Uber, (ii) Facebook, (iii) Alibaba, 
and (iv) AirBnB have in common?
His answer: In addition to being fantastically successful, 
each company has achieved a multi-billion dollar 
market capitalization and specific-industry domination 
while owning almost nothing in the way of fixed assets. 



TO	QUOTE	THOMAS	FRIEDMAN:
Uber,	the	world’s	largest	taxi	company,	owns	no	vehicles.	Facebook,	the	world’s	most	popular	
media	owner,	creates	no	content.	Alibaba,	the	most	valuable	retailer,	has	no	inventory.	And	
Airbnb,	the	world’s	largest	accommodation	provider,	owns	no	real	estate.	Something	interesting	
is	happening.	.	.	
We’re	at	the	start	of	a	major	shift	on	the	question	of	what’s	worth	owning.	What	all	of	the	
above	companies	have	in	common	is	that	they	have	either	created	trust	platforms	that	match	
supply	and	demand	for	things	people	never	thought	of	supplying:	a	spare	bedroom	in	their	
home	or	a	seat	in	their	car	or	a	commercial	link	between	a	small	retailer	in	North	Dakota	and	a	
small	manufacturer	in	China.	Or	they	are	behavioral	platforms	that	spin	off	extremely	valuable	
data	for	retailers	and	advertisers	or	they	are	behavioral	platforms	on	which	ordinary	people	can	
generate	reputations	— for	driving,	hosting	or	any	skill	you	can	imagine	— and	then	market	
themselves	globally.
This	is	a	result	of	the	exponential	growth	in	computing	power,	storage,	networking,	sensors	
and	software	generation	and	interoperability,	which	is	allowing	us	to	both	gather	massive	
amounts	of	data	and	apply	software	to	that	data	to	see	patterns	at	a	speed	and	scope	
unknown	before.	And	it	is	taking	friction	out	of	so	many	things	at	once:	from	hailing	a	cab	to	
reserving	a	room	in	someone’s	home	in	Timbuktu	to	buying	groceries	to	learning	from	anyone	
anywhere	to	designing	an	airplane	part	on	a	3-D	printer	in	a	week	instead	of	six	months.	
Complexity	is	becoming	free.



TECHNOLOGY-
DRIVEN CHANGE 

The editors of the MIT Technology Review acknowledge that there’s no predicting
what new app or medium will power the next leap forward in human enterprise.
However, they nevertheless try and forecast developments that are likely to
produce significant impacts in our capacities to perceive and interact with one
another. This year’s list of “Breakthrough Technologies” include:

(i) Magic Leap (a device that can make virtual objects appear in real life);
(ii) Car-to-Car Communication;
(iii) Project Loon (a reliable and cost-effective way to beam Internet service from

the sky to places lacking it);
(iv) Apple Pay; and
(v) the Internet of DNA (technical standards that let DNA databases

communicate to create a global network of millions of genomes that could be
medicine’s next great advance).

For those unafraid of the changes that await us, read more about these emerging
technologies at MIT Technology Review’s Web site:
http://www.technologyreview.com/featuredstory/535016/internet-of-dna/



RELEVANCE	TO	ALCOHOL	TODAY
Delivered	right	to	your	door	in	

under	an	hour.
• Drizly™ is the technology company 

powering a superior shopping 
experience for beer, wine and liquor. 
Combining the best selection and 
price, content-rich and personalized 
shopping experiences, and the speed 
and convenience of on-demand 
delivery, 

• Drizly delivers “The Joy of 
Drinking™” to legal-age drinkers 
across the United States. 

• Backed by a world-class group of 
angel and institutional investors, the 
company has become a superior place 
to shop for beer, wine and liquor IN 
cities across the United States.

• Klink is	changing	the	way	
you	get	your	alcohol.	

• Tell	us	where	you	are.	
Choose	what	you	want.	

• Pay	through	the	app.	
• Listen	for	a	knock	on	your	

door.	
• And	that’s	all	there	is	to	it.



For Lazy Tipplers, There's an Uber 
of  Alcohol -Business	Week

SAUCEY
• Chris	Vaughn,	founder	of	Saucey,

says	he	isn’t	worried	about	the	
competition.	“When	you	place	an	
order	on	the	other	apps,	you’re	
going	to	have	some	random	
liquor	store	employee	show	up	at	
your	house,”	he	says.	“When	you	
order	from	Saucey,	we’re	
dispatching	the	closest	driver	to	
you.	It’s	a	background	checked,	
trained,	friendly	guys	wearing	a	
Saucey	shirt.	He’s	there	to	greet	
you.	And	we’ve	designed	this	to	
be	almost	like	a	hotel	room	
service-like	experience.”



THERE’S NO 
AVOIDING THIS 

FUTURE, BUT . . .HARD	QUESTIONS	MUST	BE	ANSWERED.
• Should	someone	who	fronts	for	a	licensee	and	gets	paid	for	it	

also	be	licensed?
• Should	a	delivery	agent	who	takes	the	alcohol	from	the	

licensee	to	the	purchasing	consumer	be	an	employee	of	the	
licensee?

• Is	there	really	a	need	for	additional	regulation	so	long	as	the	
business	model	provides	for	appropriate	record-keeping	and	
tax	collection?

• Will	civil	liability	provide	sufficient	societal	protection	against	
unlawful	deliveries	to	minors?	



AND	WHAT	ABOUT	MARIJUANA?

NLLEA	ANNUAL	CONFERENCE
Indianapolis,	Indiana



DUI	MARIJUANA	STATUTES
1. Nevada

· Nev.	Rev.	Stat.	§ 484C.110(2)
· DUI	by	marijuana:	must	be	at	least	10	ng/ml	in	a	urine	sample,	or	2ng/ml	in	a	blood	sample

2. Ohio
· Ohio	Rev.	Code	Ann.	§ 4511.19(A)(1)(j)(vii).
· DUI	by	marijuana:	at	least	10	ng/ml	in	a	urine	sample,	or	2	ng/ml	in	blood
§ (j)	Except	as	provided	in	division	(K)	of	this	section,	the	person	has	a	concentration	of	any	of	the	following	controlled	
substances	or	metabolites	of	a	controlled	substance	in	the	person's	whole	blood,	blood	serum	or	plasma,	or	urine	that	
equals	or	exceeds	any	of	the	following:	(vii)	The	person	has	a	concentration	of	marihuana	in	the	person's	urine	of	at	
least	ten	nanograms of	marihuana	per	milliliter	of	the	person's	urine	or	has	a	concentration	of	marihuana	in	the	
person's	whole	blood	or	blood	serum	or	plasma	of	at	least	two	nanograms of	marihuana	per	milliliter	of	the	person's	
whole	blood	or	blood	serum	or	plasma.

3. Washington	State
· Wash.	Rev.	Code	§ 46.61.502(1)(b)	(June	9,	2016).
· DUI	by	marijuana:	THC	concentration	of	5.00	or	higher	in	person’s	blood	within	the	previous	two	hours
§ A	person	is	guilty	of	driving	while	under	the	influence	of	intoxicating	liquor,	marijuana,	or	any	drug	if	the	person	
drives	a	vehicle	within	this	state:	(b)	The	person	has,	within	two	hours	after	driving,	a	THC	concentration	of	5.00	or	
higher	as	shown	by	analysis	of	the	person's	blood.

4. Colorado
· Colo.	Rev.	Stat.	§ 42-4-1301(6)(a)(IV).
· Currently,	if	five	nanograms or	more	of	delta	9-tetrahydrocannabinol	per	milliliter	is	found	in	the	blood,	
a permissive	inference that	the	driver	was	under	the	influence	of	drugs	may	be	made.
o If	at	such	time	the	driver's	blood	contained	five	nanograms or	more	of	delta	9-tetrahydrocannabinol	per	milliliter	in	
whole	blood,	as	shown	by	analysis	of	the	defendant's	blood,	such	fact	gives	rise	to	a	permissible	inference	that	the	
defendant	was	under	the	influence	of	one	or	more	drugs.
· House	Bill	11-1261	(1st	Regular	Session	68th	General	Assembly)—will	amend	Colorado	statute	section	42-1-102.	
The	bill	allows	a	person	who	drives	with	a	tetrahydrocannabinols	(THC)	blood	content	of	5	nanograms or	more	to	be	
charged	with	DUI	per	se.
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LEGALIZATION	OF	MARIJUANA
• Five	judicial	cases	from	various	jurisdictions	proscribe	different	

levels	of	certain	drugs	and/or	metabolites	that	will	prove	
impairment	if	found	in	the	defendant’s	blood	or	alcohol.	

• Many	states	rely	on	the	arresting	officer’s	expertise	to	prove	
impairment	because	the	testing	for	marijuana	intoxication	is	still	in	
its	early	stages.	

• Nevertheless,	three	state	statutes	set	a	level	of	metabolites	of	
marijuana	found	in	the	system	which	correlates	to	impairment,	and	
Colorado	allows	for	an	inference	of	impairment	upon	a	specific	level	
of	marijuana	in	the	system.	

• Additionally,	fourteen	state	statutes	dictate	that	any	amount	of	
marijuana	or	metabolites	of	marijuana	found	in	the	defendant’s	
system	is	sufficient	to	prove	marijuana	intoxication.
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LEGALIZATION	OF	MARIJUANA
Dobson	v.	McClennen,	

238	Ariz.	389 (Ariz.	2015).
• Defendant	was	charged	with	DUI	for	driving	under	the	influence	of	marijuana.	Blood	tests	

showed	that	the	defendant	had	marijuana	and	its	impairing	metabolite	in	her	body.	
Defendant	challenged	finding	of	impairment,	as	she	is	a	medical	marijuana	cardholder	and	
thus,	not	impaired.

• Trial	court	found	that	Defendant	could present	evidence	that	she	was	not	impaired	by	
marijuana	as	an	affirmative	defense	to	DUI	charge.	The	court	dID not	state	how	the	
defendant	could	prove	this	and	leaves	the	issue	vague.

• On	appeal,	the	petitioners	contend	that	it	is	inappropriate	to	assign	to	qualifying	patients	the	
burden	of	showing	that	they	did	not	have	marijuana	concentrations	sufficient	to	cause	
impairment	because	there	is	no	commonly	accepted	threshold	for	identifying	such	
concentrations.	

• Arizona	Supreme	Court	countered	that	public	protection	argues	in	favor	of	assigning	the	
burden	to	patients	to	prove,	by	a	preponderance,	that	the	marijuana	concentration	in	their	
bodies	while	they	were	driving	was	not	sufficient	to	cause	impairment.	The	risk	of	
uncertainty	in	this	regard	should	fall	on	patients,	who	generally	know	or	should	now	if	they	
are	impaired	and	can	control	when	they	drive,	rather	than	on	the	members	of	the	public	
whom	they	encounter	on	the	streets.
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LEGALIZATION	OF	MARIJUANA
State	v.	Whalen,	

991	N.E.2d	738	(Ohio	Ct.	App.	2013).
• Defendant	charged	with	violation	of	Ohio’s	impaired	statute,	which	makes	it	illegal	to	drive	

with	marijuana	metabolites	in	one’s	system. See § 4511.19(A)(1)(j)(viii).
• Based	upon	the	odor	of	marijuana	and	the	defendant's	poor	performance	on	the	field	

sobriety	tests,	the	officer	arrested	Mr.	Whalen.	Mr.	Whalen	admitted	that	he	had	been	
smoking	marijuana	and	that	there	was	a	baggie	with	100	grams	of	marijuana	in	the	glove	box	
of	his	vehicle.	He	was	transported	to	the	police	station	where	he	submitted	a	urine	sample.	
Testing	of	the	urine	sample	revealed	a	blood	alcohol	content	of	.023,	and	the	presence	of	
marijuana	metabolite	at	a	concentration	greater	than	500	nanograms.

• Ohio	has	a	three-part	statutory	scheme	for	impaired	driving	when	the	drug	of	abuse	is	
marijuana.	R.C.	4511.19(A)(1)(j)(vii)	deals	with	marijuana	itself,	and	criminalizes	driving	with	
certain	concentrations	of	marijuana	in	one's	urine	or	blood.	It	is	a	per	se	offense	in	that	the	
state	need	only	show	that	the	defendant	operated	a	vehicle	and	the	defendant's	chemical	
test	reading	was	at	the	proscribed	level.	R.C.	4511.19(A)(1)(j)(viii)(I)	and	(II)	deal	with	
marijuana	metabolites.	R.C.	4511.19(A)(1)(j)(viii)(II)	is	also	a	per	se	provision;	it	criminalizes	
driving	with	at	least	35	nanograms of	marijuana	metabolite	by	urine	or	at	least	50	nanograms
of	marihuana	metabolite	by	blood.	R.C.	4511.19(A)(1)(j)(viii)(I)	requires	impairment	plus	a	
lower-level	of	metabolite	presence:	it	criminalizes	driving	if	a	person	is	impaired	and	has	at	
least	15	nanograms of	marijuana	metabolite	by	urine	or	at	least	five	nanograms of	marijuana	
metabolite	by	blood.
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LEGALIZATION	OF	MARIJUANA
State	v.	Ossege,	

17	N.E.3d	30,	42	(Ohio	App.	12th	Dist.	2014),	reconsideration	denied,	28	N.E.3d	123	(Ohio	2015).

• The	defendant	challenged	the	per	se	limit	to	the	Ohio	DUI	statute	on	the	grounds	
that	the	amount	of	marijuana	metabolites	within	a	system	does	not	correlate	to	
intoxication.	The	Ohio	Court	of	Appeals	denied	the	challenge,	and	stated:

• Contrary	to	[Defendant’s]	arguments,	the	General	Assembly	was	well	within	its	
police	powers	to	set	a	prohibited	amount	of	marihuana,	an	illegal	substance	in	
Ohio,	which	may	be	in	one's	system	while	operating	a	vehicle,	and	consequently	
criminalize	driving	with	more	than	35	nanograms of	marihuana	metabolites	in	
one's	system.Driving	is	a	privilege	rather	than	a	constitutional	right,	and	the	
state	has	a	legitimate	interest	in	highway	safety	and	keeping	impaired	drivers	
off	the	road. State	v.	Tanner, 15	Ohio	St.3d	1,	3,	472	N.E.2d	689	(1984); see	also	
Whalen at	¶	17.

• The	appellate	court	concluded	that	the	efficacy	of	the	test	can	still	be	challenged,	
but	the	statutory	limit	is	sound.
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LEGALIZATION	OF	MARIJUANA
Corn	v.	Hutchins,	

42	A.3d	302,	308	(Pa.	Super.	Ct.	2012).

• Defendant/Appellant	found	guilty	of	driving	under	the	influence	of	marijuana.	
Appellant	consented	to	a	blood	test,	which	presented	evidence	of	THC	metabolite	
11-carboxy-THC—however,	the	finding	of	the	metabolite	alone	was	insufficient	to	
prove	a	violation	of	the	DUI	statute.

• Specifically,	the	result	of	Appellant's	blood	test	showed	the	presence	of	carboxy
acid	metabolite	in	Appellant's	system.	That	metabolite	is	a	waste	product	of	
marijuana,	not	evidence	of	active	marijuana.	“What	the	discovery	of	carboxy acid	
in	Appellant's	blood	stream	reveals	as	far	as	Appellant's	ability	to	safely	drive	that	
afternoon	is	not	an	issue	within	the	knowledge	of	an	ordinary	layman.	Indeed,	
absent	expert	explanation,	Appellant's	blood	test	result	tells	us	only	that	Appellant	
ingested	marijuana	in	the	past;	the	test	result,	without	expert	explanation,	fails	to	
establish	that	Appellant	was	under	the	influence	of	marijuana	at	the	time	of	the	
accident.	Consequently,	we	agree	with	Appellant	that	the	Commonwealth	needed	
to	present	expert	testimony	regarding	Appellant's	blood	test	result	for	the	jury	to	
appropriately	consider	that	result	when	evaluating	the	cause	of	the	accident	for	
purposes	of	Appellant's	Subsection	3802(d)(2)	conviction.”
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LEGALIZATION	OF	MARIJUANA
Corn	v.	Hutchins,	

42	A.3d	302,	308	(Pa.	Super.	Ct.	2012).

• However,	the	Appellant	confessed	to	smoking	marijuana	earlier	that	day,	
and	the	police	officer	on	the	scene	was	“trained	to	detect	the	effects	of	
controlled	substances	on	the	body,”	and	suspected	Appellant	was	under	
the	influence.	The	police	officer	“who	is	trained	to	detect	the	smell	of	
marijuana,	smelled	marijuana	and	discovered	raw	marijuana	in	the	
driver’s	side	door. Id. at	308.

• Considering	the	totality	of	the	above	circumstances,	viewed	in	the	light	
most	favorable	to	the	Commonwealth,	the	court	held	that	there	was	
sufficient	evidence	to	establish	that	the	accident	was	caused	as	a	result	of	
Appellant's	inability	to	safely	operate	his	vehicle	due	to	the	influence	of	
marijuana.	

• Therefore,	we	hold	that,	even	without	the	consideration	of	Appellant's	
blood	test	result,	the	evidence	was	sufficient	to	establish	Appellant's	
conviction	under	Subsection	3802(d)(2).
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LEGALIZATION	OF	MARIJUANA
State	v.	Williams,	

120	Nev.	473	(Nev.	2004).

• Defendant	found	guilty	of	driving	under	the	influence	of	a	
controlled	substance	and/or	with	a	prohibited	substance	
when	she	tested	positive	for	marijuana	metabolites	in	her	
blood.

• The	plain	language	of	Nevada’s	DUI	statute,	section	484.379	
clearly	lists	marijuana	metabolite	as	a	prohibited	substance,	
and	gives	the	amount	in	nanograms per	milliliter	that	must	be	
present	in	the	blood	or	urine	to	constitute	a	violation	of	the	
statute. Id. at	478.
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ALCOHOL	REGULATION	OF	
TOMORROW



SO,	WHAT	CAN	I	TELL	YOU?

• In	the	future,	DUIs	will	be	reduced	significantly	thanks	
to	SMART	CARS	that	drive	themselves.

• Directed	by	satellite-GPS	and	activated	by	voice	
commands,	SMART	CARS	are	actually	multi-modal,	
automated	transport	vehicles	that	safely	and	efficiently	
deliver	the	consumer	from	home	to	licensed	premises	
and	back	again.

• Although	many	vehicles	have	an	override	for	operator	
control	(“manual”),	this	function	is	blocked	when	
onboard	diagnostics	detect	that	any	passenger	
manifests	abnormal	physiological	metrics	(not	just	
intoxication).



SO,	WHAT	CAN	I	TELL	YOU?
• In	the	future,	on-premises	over-service	to	intoxicated	

patrons	will	be	virtually	eliminated	thanks	to:
– Robotic	dispensing	devices;
– Dermal	tactile	micro-sensors	that	unobtrusively	and	instantaneously	

gauge	the	BAC	of	a	patron	before	the	one-drink-too-many	is	consumed	
or	even	served;

– Development	of	finely	formulated	flavors that	allow	for	non-alcohol	
beverage	equivalents to	be	substituted	for	actual	alcohol	beverages	
when	a	patron’s	BAC	reaches	the	“cut-off”	level.
• Manufacturers	jump	into	these	new	product	lines	with	gusto,	formulating	mirror	

equivalents	or	“equivs”	for	each	established	brand;
• Equivs	look,	smell,	have	a	mouth-feel	and	taste	identical	to	their	AB	counterparts;
• Equivs	are	substituted	seamlessly	by	the	retailer’s	robotic	dispensers	once	the	cut-

off	is	detected.



SO,	WHAT	CAN	I	TELL	YOU?
• Sadly,	THE	FUTURE	IS	NOT	ALL	BRIGHT:

– Consumption	of	alcohol	by	women	will	reach	parity	with	men;
– This	will	be	greeted	warmly	by	industry	members,	which	finally	can	stop	

cannibalizing	each	other	to	gain	greater	market	share	of	a	static,	zero-sum	
consumer	population	(grabbing	a	larger	slice	of	the	same	sized	pie);		instead,	the	
consumer	population	will	grow	significantly	(larger	pieces	of	a	larger	pie).

– However,	the	downside,	for	many	including	regulators,	is	that	while	excessive	
drinking	today	remains	much	more	common	among	men,	in	the	future	the	malady	
will	spread	significantly	to	women	as	well.		In	2013,	the	Centers	for	Disease	Control	
and	Prevention	made	the	point	that	binge	drinking	among	women	is	an	under-
recognized	problem.			David	Jernigan,	director	of	the	Center	for	Alcohol	Marketing	
and	Youth	at	Johns	Hopkins	University,	has	stated	that	increased	alcohol	
consumption	by	women	will	bring	material	negative	consequences	that	should	be	
recognized	by	health	professionals	and	regulators sooner,	rather	than	later:

– "We	look	at	the	UK	for	example,	where	this	[substantially	increasing	alcohol	
consumption	by	women]	started	happening	in	the	early	90s,	not	the	late	90s.	
Twenty	years	later,	the	UK	has	an	epidemic	of	liver	sclerosis	and	liver	cancer	among	
women	in	their	20s.	The	cancer	doctors	in	the	UK	are	blown	away;	they	have	never	
seen	anything	like	this."	



CONCLUSION
• Changing	Economics	and	Technology	have	teamed	up	
to	call	into	question	what	it	means	to	maintain	
“Orderly	Markets.”	

• Upcoming	NLLEA	conferences	must	challenge	
regulators	and	industry	members	alike	to	question	
how	best	to	regulate	in	a	changing	environment	of:	
– Competing	responsibilities (enforcement	vs.	economic	
development);	

– Evolving	expectations	(faster	service;	online	convenience;	
and	greater	accessibility);	and

– The	ongoing	tension	between	old	regulations	and	new	
technologies.
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